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The American Bar Association Administrative 
Law Bill 


By FrReperick K. BreuTe.* 


Again there have appeared in Congress the perennial crop of bills 
to improve the administration of justice by prescribing fair adminis- 
trative procedure. Every recent session of Congress has a similar crop 
which seems to be the product of violent agitation, chiefly in the Amer- 
ican Bar Association, for reform of administrative procedure. Of some 
five bills now in Congress, the American Bar Association is at the 
moment lending all of its support to the so-called McCarran-Sumners 
bill, S. 7 and H. R. 1203, which is another attempt to reform all ad- 
ministrative agencies. 

For the purpose of this discussion it can be admitted that there is 
a great need for improvement in the procedure of administrative agen- 
cies. In fact, streamlining of Government is one of the great necessi- 
ties of our time. But the problem which faces us at the moment is, 
whether or not bills of the type advocated by the American Bar Asso- 
ciation are the way to do it. And in particular, whether the McCarran- 
Sumners bill, which will hereafter be called S. 7, offers any hope of 
constructive improvement. 

The chief feature of this proposed enactment, and of all the crop 
of bills like it which have appeared in the last few sessions of Congress, 
is an attempt at blanket reform of all administrative agencies. It rep- 
resents the same type of technique which would be found if the medical 
association were to offer in one black bottle the cure for all diseases. 
And, as we shall see, it should be entitled to the same type of consid- 
eration from scientifically minded people. 


Nature of Administrative Law 


At the threshold of any discussion of a bill to regulate administra- 
tive activities, we are met with the problem of the patent ambiguities in 
the terms ‘‘administrative law’’ and ‘‘administrative agencies.’’ Far 
from being a term of art, the term ‘‘administrative law’’ has a number 
of varying meanings depending upon the person using the term. There 
are at least four major and distinct activities of government to which 
the term administrative agency is commonly applied, and these in turn 
are subject to further subdivisions. 


* Professor of Law, College of William and Mary, on leave as Assistant Solic- 
itor, Department of the Interior. The statements of the writer represent his per- 
sonal opinion and not that of the Department. 

1 The chief of these are H. R. 1203 and S. 7; H. R. 184, H. R. 339, H. R. 1117, 
and H. R. 1206. 
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The widest use of the term and the best established, both in the 
field of government and scholarship, is that used by Wyman in his book 
on Administrative Law.? As he uses the term it covers executive activ- 
ities of all branches of the Government and includes consideration of 
the power of officers, their authority to appoint agents, the laws which 
govern their particular activities in particular offices. The term ‘‘admin- 
istrative agencies’’ used in this sense would embrace such offices as the 
Executive Office of the President, the Cabinet, the activities of the Army 
and Navy Departments, all independent agencies such as the Interstate 
Commerce Commission. Federal Trade Commission, and the like. It 
would also include even the Administrative Office of the United States 
Courts. In other words, administrative law in this sense is the law which 
governs the activities of all officials carrying out the business of the 
Government, excluding the judicial processes of the courts and the legis- 
lative procedures of the Congress. Even the latter might, in some in- 
stances, be included. 

In their second and narrowest sense, the terms ‘‘administrative 
law’’ and ‘‘administrative agencies’’ are often used to cover activities 
of commissions and other bodies which take the place of courts in 
settling disputes of various kinds or doing work which could be done 
by courts themselves; activities such as the workmen’s compensation 
commissions, the settlement of international claims by bodies such as the 
Mexican Mixed Claims Commission, the Tax Court, and many others 
which may be said to fall in this category. Closely related in this nar- 
rower sense in this group are other dispute-settling agencies such as 
the National Labor Relations Board, National War Labor Board, the 
Railroad Retirement Board, and similar bodies acting in their quasi- 
judicial capacity. Practicing lawyers, with their attention focused main- 
ly on court activity, often think of administrative law as covering only 
these dispute-settling agencies. 

A third and broader sense in which the terms are used includes the 
activities of the so-called regulatory agencies such as the Interstate Com- 
merce Commission, Federal Trade Commission, Federal Communications 
Commission, Office of Price Administration, and the like. Closely as- 
sociated with these are licensing agencies and others which interfere with 
business activities such as the Securities and Exchange Commission, the 
Board of Governors of the Federal Reserve System and the like. These 
are often thought of by the layman as being the extent of the field in 
which administrative law functions. Most of these agencies have legis- 
lative as well as quasi-judicial powers and the term ‘‘administrative 
law’’ is taken to cover all of their activities. This is probably the sense 
in which the terms are used by the Attorney General’s Committee in 
their study of administrative procedure in Government agencies. 

In this category one also may find the activities of preventive agen- 
cies, such as the United States Public Health Service quarantine activi- 
ties, Bureau of Entomology and Plant Quarantine, and others of this 
nature. Although these organizations have probably greater power to 





2 Wyman, Administrative Law (1903). 
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interfere with human liberty and property than perhaps any others, they 
are often not considered as operating within the field of administrative 
law. Closely akin to these are other regulatory agencies which indi- 
rectly affect the activities of business and every-day life and carry on 
their regulation in the form of competing or cooperating business activ- 
ities, such as the Federal Reserve Banks, Tennessee Valley Author- 
ity, and the numerous banking and financing organizations found in the 
Federal Loan Agency. 

A fourth category which is sometimes spoken of as administrative 
agencies is the great body of scientific organizations which are conducted 
by the Government, such as the Bureau of Standards, Bureau of Mines, 
Geological Survey, Bureau of Plant Industry, Soils, and Agricultural 
Engineering, and many others of this nature. The laws governing their 
activities might well be classed as administrative law but are seldom 
thought of as being the entire field. 

It should be noted that the term in its first and broadest definition 
covers all of the Government bureaus of the type named in the other 
three. There are literally hundreds of these so-called administrative 
agencies carrying on all types of activities. Examination of the index 
to the U. S. Government Manual will yield at least 400 separate such or- 
ganizations. All of these can and properly may be included within the 
term ‘‘administrative agencies’’ and it is no stretching of the expression 
to say that it is administrative law which governs their activity. 

With this ambiguity in terminology involved at the outset, one must 
carefully examine any bill or discussion of administrative agencies to see 
just what is the nature of its subject matter. 


The Salient Features of the Admimstrative Law Bills 


There are a number of characteristics which are found in S. 7 and in 
a majority of acts attempting administrative reform. The four main 
features which will be discussed in their order are as follows: (1) All- 
inclusive coverage of Government agencies in the term ‘‘administrative 
agencies’’; (2) the demand for complete publicity of the actions of 
these agencies; (3) the attempt to force the judicial pattern of pro- 
cedure on all agencies; and (4) the demand for full judicial review or 
the ‘‘day in court’’ for everybody affected in any way by administrative 
activities. 


(1) The All-inclusive Coverage of the Bills 


One of the most prominent and common features of these bills is 
that they use the term ‘‘administrative agencies’’ in its broadest pos- 
sible meaning. This was the case with the Walter-Logan bill? which 
passed the 76th Congress and was prevented from becoming law only 
by Presidential veto. In like manner it is found in all the variations of 
the American Bar Association bill in the last Congress which defined an 


3 See Sec. 1(1)-(4) of H. R. 6324, 76th Cong., Ist sess. (1939). 
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agency as ‘‘each office, board, commission, independent establishment, 
authority, corporation, department, bureau, division, institution, ser- 
vice; administration or other unit of the Federal Government other 
than Congress, the courts, or the governments of the possessions, terri- 
tories or the District of Columbia.’’* Although the bills necessarily con- 
tain some exceptions, the constant effort of their protagonists has been 
to include all Government agencies within their ken, and S. 7, the ecur- 
rent bill surpasses all others by the following definition, ‘‘ ‘Agency’ 
means each authority of the Government of the United States other 
than Congress, the courts, or the governments of the possessions, Terri- 
tories, or the District of Columbia.’> It then proceeds to exempt agen- 
cies lasting for the duration, and agencies composed of representatives 
of the parties. But by and large it attempts to cover the entire field 
of administrative activity in its broadest sense. 

The all-inclusive nature of the bill should give anyone even e¢as- 
ually acquainted with the structure of the Federal Government cause 
to pause and wonder. It is elementary that the hundreds of agencies of 
the Federal Government, briefly mentioned above, cover all sorts of 
activities which have so far defied accurate classification. However, 
since the time of Montesquieu, these agencies have roughly been termed, 
executive, legislative, and judicial. Among the first are such organizations 
as the Office of the President, the Federal Bureau of Investigation, the 
Treasury Procurement Divisions, the Army and the Navy, the Federal 
Loan Agency with its various subsidiary agencies, the Civil Service Com- 
mission, the Bureau of Mines, Bureau of Standards, the Surgeon Gen- 
eral’s Office, together with numerous branches of the Public Health 
Service, and many other scientific organizations. Of the second, outside 
of Congress, there are numerous agencies such as the Tariff Commission, 
Bureau of the Budget, and large rule-making branches of permanent 
agencies which are almost wholly legislative in their activity. The ju- 
dicial function, in addition to the courts themselves, includes many 
agencies such as the Court of Tax Appeals, the Patent Office, many 
quasi-judicial organizations like the U. S. Employees Compensation Com- 
mission, and the National Labor Relations Board. 

In addition to these three classifications, there is the great host of 
agencies and subagencies, sometimes erroneously spoken of as the only 
administrative agencies, which combine all of the three functions, such 
as the Interstate Commerce Commission, the Federal Trade Commis- 
sion, the Pure Food and Drug Administration, the Federal Security 
Agency and its various branches, the Securities and Exchange Commis- 
sion, the Fish and Wildlife Administration, and myriads of others 
serving all types of functions from information gathering to the closest 
kind of regulation both of big business and individual action. 


4H. R. 5081, Sec. |, The Smith Bill; H. R. 5237, contains the same definition 
with less exceptions; and H. R. 4314, Sec. 2; H. R. 673, Sec. 102; and H. R. 816, 
Sec. 102, contain similar language. 
Sec. 2(a). 





6 For an attempt to clarify the functions of 21 regulatory agencies only see 
Blachly and Oatman, A New Approach to the Reform of Regulatory Procedure, 
32 Georgetown L. Rev. 325 (1944). 
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Each of these numerous Federal agencies was created by Congress 
or by Executive order authorized by Congress to meet a particular need 
urgently demanded by the public and approved by a majority of our 
national legislature. In passing these acts Congress set up particular 
procedures and rules of action which, after exhaustive study, it found 
best adapted to the solution of the pressing problem behind the creation 
of each individual organization. 

Some of these agencies, like the General Land Office, the Bureau 
of Indian Affairs, the Bureau of Internal Revenue, and the Bureau of 
Customs, have been functioning so successfully for over a hundred 
years that they are seldom considered when problems of administrative 
law are discussed ; others are so new they have not yet been organized. 
No person or group of persons has ever completed a study or a com- 
parison of the operation of all of these agencies; but the Citizens Na- 
tional Committee, a research organization, has recently identified four 
hundred and twenty-eight separate functional units of the Federal 
Government.’ The Attorney General’s Committee of experts, under the 
pressure of the imminent passage of the Walter-Logan bill, spent two 
years studying only twenty eight agencies* with some of their sub- 
divisions, all of which were quasi-judicial in their nature, and was 
unable to agree upon the proper measures to be taken to provide even 
a common denominator of its view concerning this limited and selected 
number. Yet, in the face of all these facts, an American Bar Asso- 
ciation Committee,® dominated by insurance lawyers!” with little expe- 
rience in Government, attempted in their spare time to offer an eleven- 
section bill which on its face purports uniformly to correct the defects 
in the procedure of these manifold agencies, and now a new committee of 





7 Federal Agencies, Citizens National Committee No. 333 (1944). 
8See Report of the — General’s Committee, supra, note 6, pp. 3 and 4. 
9 30 A. B. A. J. 193 (April 1944). 
10 The personnel of these committees changes every year but the group w 6! 
responsible for the bill as published in the April 1944 number of the A. B. A. J. 
193, is as follows: 


Sylvester C. Smith, Jr., Chairman, of New Jersey 
Ralph M. Hoyt, of Wisconsin 

Carl McFarland, of the District of Columbia 
Wm. Clarke Mason, of Pennsylvania 

Robert H. O’Brien, of Pennsylvania 

Roscoe Pound, of Massachusetts 

Felix T. Smith, of California 

Julius C. Smith, of North Carolina 

Richard Joyce Smith, of New York. 


Of these only Carl McFarland and Robert H. OBrien, a member of the SEC, 
have any extensive experience with governmental agencies. The latter because of 
his official position did not join in the report. Dean Pound, though he lent his 
name and prestige to the committee, took little ag in the work. The chairman 
and two other members, Ralph M. Hoyt and Julius C. Smith, are coment in in- 
surance practice. Martindale (1944) 584; Who’s Who in Law (1937) 873; The 
American Bar (1944) 1166; The American Bar (1944) 761; Who’s Who in Law 
(1937) 870. The balance of the committee seems to be engaged in private practice, 
Martindale (1944) Pt. II, p. 1209 
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busy lawyers in the period of a few short months rewrites the bill and 
the result is S. 7 purporting to regulate, ‘‘each authority of the Govern- 
ment.’’ 

This all-inclusive definition obviously covers every type of Gov- 
ernment agency and is saved only by the exception ‘‘other than Con- 
gress, the courts, or the governments of the possessions, Territories, or 
the District of Columbia. Except as to the requirements of section 3, 
there shall be excluded from the operation of this Act (1) functions 
which by law expire on the termination of present hostilities, within any 
fixed period thereafter, or before July 1, 1947, and (2) agencies com- 
posed of representatives of the parties or of organizations of the parties 
to the disputes determined by them.’’!? 

In spite of the exception, one is surprised to find included in the 
terms of this bill the regular Army and Navy, the War and Navy De- 
partments, and in section 3, all of the temporary war agencies. In fact 
very few of the four hundred and twenty-eight agencies listed by the 
Citizens’ National Committee are wholly outside of this bill. It is im- 
possible here to list all of the weird results of such inclusive terminology. 
Only a vast and useless research could accomplish such a result but a 
few incongruities will be noted in passing. 

For example, section 6(a) provides without any exception : 


‘‘APPEARANCE.—Every interested person shall be accorded 
the right to appear in person or by counsel or other qualified repre- 
sentative before any agency or its responsible officers or employees 
to secure information or for the prompt negotiation, adjustment, or 
determination of any issue, request, or controversy. Every person 
appearing or summoned in any agency proceeding shall be freely 
accorded the right to be accompanied and advised by counsel.’’ 


Imagine the chaos that would result in the regular armed forces if such 

rights were given to every ‘‘interested’’ person. Under this provision 

no Government executive can change his secretary’s lunch hour without 

giving her the right to notice, hearing and appearance by counsel. 
Section 6(e) provides: 


‘‘The required publication’? or service of any substantive rule 

. . or final and affirmative order™ . . . shall precede for not less 

than thirty days the effective date thereof except as otherwise au- 

thorized by law and provided by the agency upon good cause 
found.’’ (Italics supplied. ) 


11S. 7, Sec. 2(a). 

12 So far as orders are concerned, S. 7, Sec. 3(b) provides: “Every agency shall 
publish or make available to public inspection all generally applicable rulings on 
questions of law and all final opinions or orders in the adjudication of cases except 
to the extent (1) not utilized as precedents and required by published rule for good 
cause to be held confidential or (2) relating to the internal management of the 
—, and not directly affecting public substantive or procedural privileges, rights, 
or duties.” 

18 Order is defined in Sec. 2(d) as: “‘Order’ means the whole or any part of 
the final disposition or judgment (whether or not affirmative, negative, or declara- 
tory in form) of any agency .. .” 
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So far as orders are concerned, this section is subject to no affirmative 
exceptions other than as ‘‘authorized by law and provided by the agency 
upon good cause found.’’ It is a well known fact that there are hun- 
dreds of Government executive agencies that must necessarily issue sum- 
mary orders on the spot, yet but few, if any of the statutes setting up 
these agencies authorize the issuing of the orders upon less than thirty 
days’ notice as required by this section. It was obvious by the Con- 
gress in creating the agencies that they would have to act summarily 
and so it was not necessary to bother to put in specific authorization of 
summary action. If this statute were passed, it would require the amend- 
ment of many of those statutes. One wonders if the Committee of ex- 
pert draftsmen considered the effect of this requirement of notice on such 
agencies as the Federal Reserve, the Securities and Exchange Commis- 
sion, the Comptroller of the Currency in closing banks, the Federal De- 
posit Insurance Corporation in their various liquidating activities, the 
Land Office in issuing grazing permits, the Department of Agriculture in 
condemning spoiled food products, and customs and health organizations 
in issuing quarantines, the Federal Bureau of Investigation in ordering 
arrests, the Federal Communications Commission in governing the flight 
of airplanes, the Alien Property Custodian and customs officials in seiz- 
ing property, and many Government bureaus which exercise proprietary 
as distinguished from regulatory functions, as for example, the Geolog- 
ical Survey in issuing and cancelling oil leases on the public domain, the 
Bureau of Mines in setting prices for helium, the Surplus Property Ad- 
ministration in disposing of property at favorable market prices. Such 
a requirement of notice might usefully apply in some instances to the 
issuance of rules but orders are in quite a different category. 

It should be too clear for further argument that the Public Health 
Service, the Bureau of Standards, Securities and Exchange Commission, 
Tennessee Valley Authority, National Labor Relations Board, Federal 
Bureau of Investigation, the regular Army and Navy and the Executive 
Office of the President cannot possibly be given a uniform procedure 
which will work for all. Even if the statute could reduce to a common 
denominator the rules which govern the various activities of these dif- 
ferent offices, such a standard would be too broad and too general and 
too full of exceptions to have any meaning when applied to particular 
eases. All of these bills suffer fatally from this defect of generalities, 
subject to exceptions, and S. 7 is as bad as the worst. 





14 For example, note this chain of exceptions in S. 7: 


sec. 2. * Except as to the requirements of section 3, there shall be ex- 
cluded from the operation of this Act (1) functions which by law expire on 
the termination of present hostilities, within any fixed period thereafter, or 
before July 1, 1947, and (2) agencies composed of representatives of the parties 

. to the disputes p>: +, by them.” 

Sec. 3. “Except to the extent that there is directly involved any military, 
naval, or — function . requiring secrecy . 

c. 4. The same, and “... Except i in cases in which rules are not required 
by statute to be made after opportunity for agency hearing, this subsection 
shall not apply to interpretative rules, general statements a policy, rules of 
agency organization, procedure, or practice, or in any situation in which the 
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Such draftsmanship if it were to become law would lead only to 
confusion and litigation when attempts were made to apply the statute 
to particular agencies. 


(2) Complete Publicity 


The requirement of complete publicity of the actions and rules of 
Government agencies which is found in most of these bills*® is in gen- 
eral a laudable end to be achieved. But here again, the overgenerality 
leads to fatal results. It is clear that the drafters of S. 7 themselves do 
not want the procedures and the activities of the State Department, the 
War and Navy Departments, especially the General Staff, to be subject 
to complete publicity and general notice and hearing before any action 
was taken.’ Yet, most of this bill fails to exempt many other neces- 
sarily confidential activities. 

S. 7, provides: 


““SEC. 3(a) RULES.—Every agency shall separately state 
and currently publish (1) descriptions of its internal and field or- 
ganization; (2) a statement of the general course and method by 
which each type of matter directly affecting any person or party is 
channeled and determined ...’’ 


This is publicity carried to a ridiculous extreme. Imagine requiring the 
Federal Bureau of Investigation, the Secret Service, and many tem- 
porary war agencies not ‘‘directly involved in military, naval, or diplo- 
matic functions’’ to publish their procedures. There are also many other 
activities of the Government, especially in the executive field, where 
secrecy is necessary to efficient functioning. In many other instances 





agency for good cause finds notice and public procedure thereon impracticable 
because of unavoidable lack of time or other emergency. 

. To the extent that rules are required by law to be made upon the 
record of an agency hearing, or after opportunity therefor, the requirements 
of sections 7 and 8 shall apply in place of the prior provisions of this subsection.” 

Sec. 5. “In every case of adjudication required by statute to be determined 
after opportunit ty for an agency hearing, except to the extent that there is 
directly involved any — subject to a subsequent trial of the law and the 
facts de novo in any court—” 

Sec. 6. “(b) INVESTIGATIONS.—No process, requirement of a report, 
demand for inspection, or other investigative act or demand shall be enforcible 
in any manner or for any purpose except (1) as expressly authorized by law, (2) 
within the jurisdiction of the agency, (3) without denying rights of personal 
privilege or privacy, and (4) in furtherance of requirements of law enforce- 
ment. Every person required to submit data or evidence shall be entitled to 
retain or procure a copy or transcript thereof.” 


And see the numerous exceptions in the Walter-Logan Act, sec. 7, H. R. 6324, 76th 
Cong., Ist sess. (1939), and H. R. 5081, 78th Cong., 2d sess. 


15 Secs. 3 to 6 of S. 7; Sec. 2 of H. R. 339, H. R. 1117, H. R. 5081; Sec. 201 of 
H. R. 184; Sec. 203 of H. R. 1206, all of 79th Congress; and Sec. 2 of Walter-Logan 
bill, H. R. 6324, 76th Congress. 

16 Sec. 3 starts off with the following exception: “Except to the extent that 
there is directly involved any military, naval, or diplomatic function of the United 
States requiring secrecy in the public interest—” 
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publication of organization and procedure of scientific bodies like the 
Bureau of Standards, the Bureau of Mines, and a whole host of others, 
would serve no purpose other than to create great Government expense. 

While we are on the subject of publicity, it might be well to note 
the check found in section 9(¢) of S. 7, which provides as follows: 


‘“(e) PUBLICITY.—Except as provided by law, no agency 
publicity reflecting adversely upon any person or enterprise shall 
be issued other than the public release or availability of texts of 
authorized documents or statements of the position of the parties 
to a controversy.’’ 


One shudders to think what effect this would have upon press confer- 
ences of public officials and to note the fact that it would even prevent 
the publication of FBI ‘‘ Wanted Circulars’’ which customarily appear 
in Post Offices throughout the land. 

So far as publicity is concerned, it is now largely covered by the 
Federal Register Act which provides that any rule of any organization 
having the force of law as against third parties must appear in the 
Federal Register before it can become effective,’7 and thereafter be 
published in the Code of Federal Regulations.4* The chief difficulty of 
which the members of the bar complain is the fact that the Federal 
Register and the Code of Federal Regulations have not been able to keep 
up with the tremendous volume of information which normally flows 
through their pages and must be indexed in a convenient form. The 
defect of lack of public information can be largely cured by better ad- 
ministration of these acts and perhaps a few minor amendments with 
which no one acquainted with Government procedures would be inclined 
to disagree. 


(3) The Judicial Pattern for Admwmistratwe Agencies 


It is not necessary here to analyze all of the elements which have 
led the members of the bar to insist that administrative agencies cast 
their procedure in the judicial pattern. It is sufficient to point out that 
prominent members of the bar and legal scholars led by Dean Pound 
have been saying for some time that the analogy to the growth of equity 
applies to administrative agencies. This theory has been that equity 
grew up outside of the common-law courts of England, was finally erys- 
tallized into judicial formulae and taken over and consolidated with the 
court system. With this historical analogy in mind, they have decided 
that a similar history is the ultimate fate of Government administrative 
agencies and are now in the process of trying to bring it to pass vi et 
armis. While this argument applies very strongly to agencies which do 
the work that courts themselves could do, if they were properly or- 
ganized, such as the Workmen’s Compensation Commission, the Tax 
Court, the Court of Customs and Patent Appeals, and other similar 


1744 U.S. C,, 1941 ed., secs. 305, 307. 
18 44 U.S. C., 1941 ed., secs. 305, 306. 
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bilaterial dispute-settling agencies, it cannot possibly have any relevance 
to the procedures of executive and preventive agencies, such as the Public 
Health Service, Fish and Wildlife Administration, experimental organ- 
izations of the Department of Agriculture, the Bureau of Mines, Pure 


Food and Drug Act Administration, Bureau of Standards and many 


others. 

It should be erystal clear to anyone acquainted with the activities 
of these organizations that their many techniques of fact finding and 
administration are superior to and serve a totally different purpose for 
organizations of this kind than do the rules of evidence, notice and hear- 
ing schemes found in the judicial structure. Anyone who has followed 
the recent Chaplin case cannot help but be cognizant of the disgusting 
failure of the judicial process to decide the simple scientific problem 
of paternity which any doctor or high-school student even can solve by 
scientific techniques unknown to court procedure. It is high time that 
the legal profession discover that the judicial process with which they 
are so enamored is not only unfitted for many other Government activ- 
ities but as a matter of fact is far behind the times in its own activity 
and is badly in need of revision to meet the advancement of science. 
If the American Bar Association would devote their energies to this 
field, they could make a sound contribution to the progress of adminis- 
tration and justice. 

But the scientific agencies are not the only ones where the judicial 
technique is inapplicable to administrative procedures. One of the 
chief demands of all these bills is that decisions be made on hearings, 
recorded testimony and records of interested parties.'® Preventive and 
auditing agencies like the Securities and Exchange Commission, Federal 
Reserve Banks, Federal Deposit Insurance Corporation, and many 
others that have thousands of separate interests involved by each pro- 
cedure cannot successfully use the methods of notice, hearing and record. 
Court procedures were primarily created to solve simple two-sided con- 
troversies where the issues can be reduced, to written pleadings and set 
out in brief form. It is notorious that court procedures have failed to 
solve the legislative rule-making problems of regulatory agencies in the 
field of valuation and rate making”® for public utilities and the Supreme 
Court itself has recently admitted that these techniques to be successful 
must be developed outside of the judicial pattern.”4 

A second demand of all these bills which would make agencies over 
in the judicial pattern requires the separation of the prosecuting and 





19 The A. B. A. bill, S. 7, is particularly objectionable on this point. See Secs. 
4(a), 7 and 8, but especially Section 6 under which an executive cannot change his 
secretary’s lunch hour without opportunity to be heard by counsel. Sections 6(c)(d) 
and 7(d)(e) of H. R. 339 are equally drastic, while the Walter-Logan bill, Sec. 3, 
contained similar provisions. 

20 See Beutel, Due Process in the Valuation of Local Utilities, 13 Minn. L. Rev. 
409, 434, ff. (1929); Mr. Justice Black’s dissent in McCart v. Indianapolis Water Co., 
302 U. S. 419, 423, ff. (1938). 

21 Federal Power Comm. v. Hope Mutual Gas Co., 88 L. Ed. Adv. 276 (1944); 
see dissent of Mr. Justices Black and Murphy 292, and cases there cited. 
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adjudicating functions of the various agencies.” This springs from the 
proposition that he who hears must be impartial. Here again the 
analogy is to two-sided judicial controversy and it ignores the legislative 
and regulatory functions of these agencies. Organizations like the 
Tariff Commission, Interstate Commerce Commission, the utility rate- 
making bodies like the Federal Communications Commission, Civil Aero- 
nautics Board are making rules and deciding policies in complicated 
fields of commercial activity where hundreds of clashing interests may 
be affected. Anyone attempting to make decisions of this sort success- 
fully needs the benefit of long experience with investigations in the 
field. Bodies of this sort are not prosecuting criminals but are attempt- 
ing to devote their knowledge in such a fashion that it can be applied 
to the public interest in the form of carefully thought out regulations 
and decisions. The knowledge of the investigator and even of the prose- 
eutor needs to be integrated with the decisions of the rule maker and 
the hearing officer. It is impossible to reduce to record form before an 
impartial arbitrator all the knowledge that needs to be brought to bear 
on any one of these decisions. 

This principle applies equally where the agency is a preventive one 
attempting to license anti-social activities. Cases of this sort will be 
found in the activities of the Bureau of Mines enforcing the Federal Ex- 
plosives Act, the SEC, FCC, and many others. Here again it is neces- 
sary for the official to reach his decision only after long experience with 
the subject matter involved and with similar cases. 

The rights to use radio wave lengths of various frequencies cannot 
possibly be settled by a technique of two-sided litigation between station 
owners or between the Government and a single station owner in the 
form of a judicial controversy before an impartial arbitrator. Nothing 
but chaos in this field could come from any such attempt to separate 
the functions of the hearing officer from those of the investigator. So 
also in the field of market regulation which is carried on by such agen- 
cies as the Department of Agriculture, where the purpose is to force 
regulations for the public good upon a reluctant and sometimes vio- 
lently resisting business world. Where regulation must be integrated 
with the whole field, the picture of each case being handled by a prose- 
eutor and an impartial judge simply will not make sense. 

A third demand taken from the judicial analogy is that rule making 
should be by a process of public notice and hearing before an impartial 
arbitrator before all rules are made. In other words, a sort of litigious 
method for developing rules. This requirement found in all these bills?® 
fails to realize the fundamental fact that rule making is legislative, made 
to govern future activities where the facts to be controlled are not nec- 
essarily known at the time of making the rule. Although hearings are 
sometimes a useful device in determining what rules should be adopted, 


22 A. B. A. bill, S. 7, Sec. 5(c); H. R. 339, 1117, Secs. 6, 7 and 10; H. R. 1206, 

Sec. 308; H. R. 184, Sec. 301, 

=: B. bg Bill S. 7, Secs. 4 and 6; H. R. 339 and 1117, Sec. 3; H. R. 1206, 
200, ff. H. R. 184, Secs. 201-206. 
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there are many other techniques which are far more useful, such as ez 





parte investigations, statistical studies, scientific experimentation and v 
plain old-fashioned horse sense. These bills demanding public hearings q 
in a judicial pattern for all affected parties before the rule can become tl 
effective completely overlook and often exclude these other factors. 0 


There are many cases where rule making is necessary where hear- 
ings would be fatal to the whole process involved. For example, the f 
Board of Governors of the Federal Reserve System and the Securities and J 
Exchange Commission have power to set margin and other requirements 0 
for trading** on the stock exchange. The mere knowledge of the fact J 
that the Board or Commission were setting up new regulations to con- s 
trol a panic would be sufficient to upset the market, and if hearings were e 
held the panic would only be accentuated.25 There are many other in- \ 
stances where the rule making must also be kept secret. For example, I 
in the field where rationing is involved such as OPA, PAW, WPB and 
many others, secrecy is of the essence if the regulation is to have any ] 
effect at all. : 

There are many places where rules and orders practically merge into ‘ 
each other, the distinction being, at least so far as S. 7 is concerned, that 
a rule may be an order which affects more than one person. Except for 
section 6(e), requiring 30 days’ notice for orders, already discussed, S. 7 
is peculiarly silent on the process of issuing orders. Some orders are 
individual but many are general and those become rules under the defi- ) 
nition of section 2(c).2® Any rigid attempt to treat the rule-making 
process one way and order-issuing process another is bound to lead only 
to confusion and needless litigation. For example, the decision of the 
Comptroller of the Currency to close one bank would probably be an 
order, but the order of the Federal Reserve System to change margin 
requirements in the stock exchange would probably be a rule. Both 
must, in the nature of things, be summary to be effective, yet, under 
the rigid system of 8.7 they would be governed by wholly different pro- 
cedures.?* 

It also should be too clear for argument that a decision to enforce 
a quarantine by the Public Health Service or in the field of agricultural 
insect control could not be held up while the officers went through the 
process of public notice, hearing and appeal. 


Judicial Review 


_ The fourth and most insistent demand in all these administrative 
law bills is for complete judicial review. Although some of the advo- 
cates of the bills say they do not intend to extend judicial review, the 


2415 U. S. C. 78g, 15id. 78k. 
25 The sponsors of these bills have at last realized this fact and in S. 7, Sec. 
6(e), they have provided for same exception but Sec. 4 carries no such provisions. 
his exception in 4(a) goes only to time or emergency neither of which is present 
ere. 

26 “ ‘Rule’ means the whole or any part of any agency statement of general ap- 
plicability designed to implement, interpret, or prescribe law or policy or to de- 
scribe the organization, procedure, or practice requirements of any agency.” 

27 Contrast Secs. 4 and 5. Cf. Sec. 2(d) of S. 7. 
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verbiage of the sections of all the bills except S. 7 show a complete re- 
quirement for judicial review of all the activities of all agencies both in 
their rule making and quasi-judicial capacities,?* usually with suspension 
of the orders involved until the judicial process has been finished.?® 

S. 7, the latest version of this series of bills, has receded somewhat 
from the general position that all agency activity should be subject to 
judicial review. Section 10 of that bill, following the usual style, starts 
off with three exceptions to the general principle that there should be 
judicial review in all situations.*° These exceptions provide that there 
shall be no judicial review in the following eases : ‘‘(1) so far as statutes 
expressly preclude judicial review, (2) in proceedings for judicial re- 
view in any legislative court, or (3) to the extent that agency action is 
by law committed to agency discretion.’ 

While these exceptions are said by the draftsmen of the act to ex- 
press the intention that there is no increase in the present amount of 
judicial review, they undoubtedly would not have this effect for the rea- 
son that very few statutes actually preclude judicial review. The second 
exception is completely ambiguous because the term ‘‘legislative court”’ 
is without exact meaning in the law. If the term means courts created 
by legislative act, then it applies to all Federal courts except the Su- 
preme Court. If, on the other hand, it means only such courts as the 
Court of Tax Appeals and the Court of Claims, then it is difficult to 
tell what effect it has at all. The third exception is equally meaningless 
because of the use of the term ‘‘law.’’ If by law is meant statute, one 
result will follow. If, on the other hand, the draftsmen mean those sit- 
uations in which the courts themselves have refused to grant judicial re- 
view as a matter of policy, then the exception is fairly wide. But it 
should be kept in mind that in all cases where the present statutes are 
silent or in which the courts have not spoken section 10 will force ju- 
dicial review. 

It should be noted that this will result in the weird conclusion that 
judicial review is available in all such cases where it has not hitherto 
been thought necessary or advisable to litigate the question. Unless 
these three exceptions are greatly clarified, the provisions of 10(a), 
granting judicial review to any person adversely affected by agency 
action, will tend greatly to increase the scope of judicial review of all 
agency activity. This is undoubtedly what the Bar Association desires 
and one should not take too seriously the exceptions. At any rate, the 
attempt to work out the ambiguity between the exceptions and the forth- 


28H. R. 339 and 1117, Sec. 9; H. R. 1206, Sec. 310, especially subsec. (e); 

H. R. 184, Secs. 310, 311, 404. 

100) B. A. bill, S. 7, Sec. 10(d); H. R. 339 and 1117, Sec. 9(c); H. R. 673, Sec. 
80 This general proposition is expressed in Sec. 10(a) of the bill which reads 

as follows: 


“(a) RIGHT OF REVIEW.—Any person adversely affected by any agency 
action shall be entitled to judicial review thereof in accordance with this sec- 
tion.” 


See also Sec. 10(c). 
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right statement of 10(a) and (c), increasing judicial review, will itself 
tend to greatly increase litigation. And, in the light of section 10(d)* 
which allows interim relief during litigation, it will amount to a device 
by which anyone desiring to prevent agency action may do so by simply 
taking his case to court. 

Even assuming that the bill does not tend to increase judicial re- 
view, it would be worth while here to briefly examine the generally held 
idea in some portions of the legal profession that judicial review is a 
boon to good administration of the law. 

Even a casual examination of the activities of some of the agencies 
involved will show that complete judicial review like that contemplated 
in these bills of many Government activities is impractical. Market reg- 
ulations, rationing, and quarantine provisions have already been men- 
tioned. To these can be added grazing permits and many other activi- 
ties where the use of seasonal products on the public domain is involved. 
In all these situations decisions must be summary or the benefit sought 
to be achieved will be lost. There is also the entire field of benefactory 
actions such as pensions and social security where judicial review has a 
necessarily minor roll.” 

As already indicated, activities of Government agencies are legis- 
lative, executive and preventive as well as quasi-judicial. The first three 
are usually no part of the judicial system or technique, and courts which 
are primarily interested in two-sided cases between individual litigants 
dealing with past facts are not equipped to review these activities on 
their merits. If judicial review extends beyond the mere question of 
challenging the jurisdiction of the agency involved to act as it has, the 
court on review often finds itself in a morass of urgent complicated facts 
and situations with which it is not competent to deal. 

But even in fields so static as public utility regulations, judicial re- 
view has made impossible in many instances any type of successful 
Government regulation. In fact the situation has become so bad that 
it has been denounced both in articles on the subject and by justices of 
the Supreme Court.** 

It need hardly be mentioned that any substantial increase of ju- 
dicial review of Government administrative activities would so overload 
the courts as to make it impossible for them to function. This has been 





81“(d) INTERIM RELIEF.—Pending judicial review any agency is author- 
ized, where it finds that justice so requires, to postpone the effective date of any 
action taken by it. Upon such conditions as may be required and to the extent 
necessary to preserve status or rights, afford an opportunity for judicial review 
of any question of law or prevent irreparable injury, every reviewing court and 
every court to which a case may be taken on appeal from or upon application for 
certiorari or other writ to a reviewing court is authorized to issue all necessary 
and appropriate process to postpone the effective date of any agency action or 
temporarily grant or extend relief denied or withheld.” 

82 sr #y Oatman, Judicial Review of Benefactory Action, 33 Georgetown 
L. Rev. | (1944). 

83 See authorities cited in note 20, supra. 
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fully covered by the Attorney General’s report and need not be re- 
peated here.*4 

In the field of legislative activity of administrative agencies, it 
seems clear that judicial review, at least if required to be carried on by 
the Supreme Court of the United States, would be unconstitutional,*5 
and, if confined to the lower courts, it would require a complete change 
of our present judicial system, which probably the American Bar As- 
sociation itself would not care to demand if they would stop to think 
about it.%* 

This enthusiastic advocacy of judicial review of administrative ac- 
tivity is contrary to the better judgment of the courts themselves. It 
is a well-known fact that can be supported by voluminous citations*’ 
that the courts themselves realize that many administrative activities 
even in the quasi-judicial field are not of the sort of which the courts 
ean properly take cognizance, and they have constantly of their own 
volition refused judicial review of such activities. In fact the history 
of judicial decision in this field is one of steady withdrawal of judicial 
interference. There is an increasing and healthy tendency in the decis- 
ions of the Supreme Court itself that administrative agencies are better 
qualified to handle these questions than are the court. If it is this ten- 
dency which is expressed in the third exception to Section 10, then the 
authors of this bill (S. 7) are to be congratulated that they are beginning 
to catch up to the modern trend of the court’s own decisions. But if this 
is the case, then there seems to be little need to enact Section 10, and 
none at all in the other provisions for judicial review found in the alter- 
nate bills. 

A careful examination of the bills coming from the American Bar 
Association in general and §. 7 in particular will not yield a single pro- 
gressive suggestion®* for improvement in the efficiency of administra- 
tive procedure. The entire purpose of these bills is to slow down the 
executive, block his action and render more cumbersome and difficult 
the administrative functions of Government agencies. All this is done 
under the guise of ‘‘assuring justice.”’ 





; 34 See, oo Procedure in Government Agencies, S. Doc. 8 77th Cong., 
st sess., p. d 

35 Ever since Keller v. Potomac Eléctric Co., 261 U. S. 428, 444 (1923), it has been 
well established that power to review legislative activities of administrative bodies 
cannot be conferred by Congress upon the United States Supreme Court. 

36 See Report of Attorney General’s Committee, supra, note 24, p. 14 ff. 

37 Some of the recent leading cases showing this trend are, Rochester Telephone 
Corp. v. United States, 307 U. S. 125 (1939); Federal Power Commission v. Hope 
Mutual Gas Co., 88 L. Ed. Adv. 277 (1944); Order of Railway Conductors v. Penn- 
sylvania Ry. Brotherhood of Trainmen, 13 Law Week, Dec. 11, 1944, p. 4049; Na- 
tional War Labor Board vy. Montgomery Ward, D. C. App. Adv. Sheet, July 19, 
1944, cert. den. Dec. 13, 1944, C. C. R. U.S. Service; Employers Motor Freight Car- 
riers v. National War Labor Bd., D. C. App. Adv. Sheet, June 2, 1944, cert. den. 
Oct. 9, 1944. C. CH. U.S. Service. And see also W. F. Dodd, Administration of 
Workmen’s Compensation (1936) 382-384; and see Report of Atty. Gen.’s Comm., 
supra, note 32, p. 86 ff. 

38 The creation of professional hearing commissions as provided by Sec. 302 of 
H. R. 184 of the 79th Congress is a possible exception; but it is too soon to say 
whether such independent commissions would be a benefit to many agencies. 
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Many of the persons backing these bills are well-meaning amateurs 
who have in mind a particular fancied or real injpstice to themselves or 
to their clients caused by either good or bad administration of a single 
Government agency, and believe that they are accomplishing valuable 
public reform by offering these blanket bills covering a maze of sub- 
jects about which they have no knowledge. 

Included among the advocates of the bill but probably in a small 
minority are a group of lawyers deliberately attempting to block the 
functions of Government regulation in the public interest against their 
own clients and using the talk of justice, judicial review and the like 
as a means of procuring the social advantages of the interests which they 
represent. In either instance, this voluntary reorganization of Govern- 
ment by amateurs or people who have an ax to grind ought to come to 
an end and bills of this type should be finally rejected once and for all. 

The only hope of improvement lies in scientific and careful profes- 
sional study of means to improve the personnel and procedures of the 
several Government agencies. This is a long term and continuing task 
which should be undertaken by a permanent body responsible to Con- 
gress. 
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Discussion of McCarran-Sumners Administrative 
Procedure Bill 

Before the National Association of Women Law- 

yers February 7, 1945 


By Lovts G. CaLpWwELL* 


Transportation’ and communication may not be synonymous with 
civilization but they are certainly its handmaidens and furnish a fairly 
good measure of the state of civilization in any country. In this coun- 
try both fields of human activity are almost entirely under the regulatory 
powers of Federal administrative agencies, to the point where the di- 
viding lines between State and Federal jurisdiction have virtually been 
wiped out and international boundaries may follow suit in the near 
future. 

I am grateful for this opportunity to take part in the country-wide 
debate on the issues raised by the bill, particularly before a gathering 
such as this. Before dealing with those issues directly, I owe it to you 
to reveal something of the background and history of my interest in 
them. All of us bring a mass of preconceived notions to the study of 
any legal problem and it is not always easy to appreciate that we are 
doing so. Also, I want to give you a brief summary of the history of 
bills which preceded this bill. 

These issues have been a hobby with me—I might almost say an 
obsession—for years, going back to the days when, as the newly-arrived 
clerk fresh out of law school, I fell heir to the job of working on the dif- 
ficulties of the Illinois Osteopathic Association with the Illinois State 
Board of Health and I found myself entangled with the intricacies of 
the license system as a lethal regulatory weapon in the hands of an ad- 
ministrative agency. Magnificent as were the opportunities for a good 
legal education under Dean John Henry Wigmore, my law school course 
had not included anything about the Illinois State Board of Health, 
and very little about licenses. 

There is no question but what these early experiences have colored 
my philosophy ever since. I saw at first hand what happens when a 
Board of Health, composed exclusively of orthodox members of the 
medical profession and controlled by their professional organization, 
the State Medical Society, is given power to regulate persons with whom 
they do not agree, including the power to determine in the first instance 
whether they shall be allowed to practice their chosen profession, and 
then to determine by revocation of license that they must earn a living 
in some other manner, all under rules (or the lack thereof) formulated 
to fit the occasion. I saw how far-reaching were the tentacles of con- 
trol, reaching out to encircle the medical schools and the hospitals. Due 





* Of the District of Columbia Bar. 
1 Preliminary remarks omitted. 
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process of law, as we had known it in our course in constitutional law, 
had been cast aside. This field of treating human ailments, at least in 
its most important aspects, was already pretty well beyond the jurisdic- 
tion of the courts. In fact, it had been so for a long time, greatly ante- 
dating the Interstate Commerce Commission and the various State public 
utility commissions which commonly get credit for being our first real 
administrative agencies. 

This experience made an indelible impression on me, still vivid when 
I first came to Washington as the first general counsel of the Federal 
Radio Commission in 1928, and became part of the machinery of a Fed- 
eral agency administering a license system. It may seem a far cry from 
the practice of medicine in Illinois, regulated by the State Board of 
Health, to the operation of a radio station anywhere in the United States, 
regulated by a so-called independent commission, but I assure you that 
the resemblances are far more notable than the differences. The ad- 
vantages, the disadvantages, the pressures for good and the pressures 
for bad, the danger of too much red tape, the danger of inadequate 
safeguards to individuals, are about the same when you strip the two 
fields of their deceptively impressive technical terminologies. 

When the American Bar Association established its Committee on 
Radio Law in 1928 I became its first chairman and remained such (with 
the name changed to the Committee on Communications) until 1933. 
During that period, with each annual report of the committee, I in- 
creasingly felt the need of a single committee of the American Bar 
Association to deal with problems we faced and which I could see were 
common to all administrative agencies, particularly those in the Fed- 
eral Government. I found that others felt the same need. The As- 
sociation had a number of committees and sections occupying them- 
selves in whole or in part with specialized branches of the subject, in- 
eluding public utilities, aviation and taxation, but had no one committee 
to deal with the broader field of administrative law and procedure. Con- 
sequently, in 1932 I suggested to Mr. Clarence Martin, the then presi- 
dent of the Association, that such a committee be established. Others 
were urging somewhat the same thing or supported my proposal. In 
any event, such a committee was established by the Association’s Ex- 
ecutive Committee, and was called the Special Committee on Adminis- 
trative Law. To my surprise and dismay, I was appointed chairman of 
the Committee, with the obligation to make a report to the next meeting 
of the “Association. In vain I protested that my experience in adminis- 
trative law had been confined pretty much to narrow fields. To para- 
phrase what the Association’s president told me in the slang of today, 
I asked for it and I got it. 

Then, Providence or the devil—I don’t know which—took a hand. 
The New Deal moved into Washington and overnight we had a flood of 
legislation setting up administrative agencies which dwarfed anything 
this country had ever seen before: the NRA, the AAA, and all the rest. 
I should add that my law firm was involved in some of the NRA codes 
and I personally contributed what was commonly agreed to be the worst 
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code of the lot, the code regulating the cleaners and dyers of the United 
States. Pursuant to this code, the prices for cleaning some fifty or 
more articles of men’s, women’s and children’s clothing were set up for 
each of over three hundred districts into which the country was di- 
vided ; a poor little tailor in New Jersey got himself fined or jailed (J 
forget which) for pressing pants for twenty five cents instead of thirty 
cents as required under a New Jersey State code copying ours; and a 
New York Federal Judge, listening sympathetically to our arguments, 
held that pressing pants was interstate commerce. For a while we were 
in an embarrassing quandary because one of the NRA assistant ad- 
ministrators had been so anxious to get away to see his girl friend one 
evening that he had carelessly allowed our proposed prices for about half 
the districts to fall into the wastebasket and they had not even actually 
been rubber-stamped as approved by the redoubtable General Hugh 
Johnson. 

This may seem like an unnecessary digression, but to me it is an 
important part of the history. The charge, all too frequently heard, 
that the American Bar Association set up its Committee on Adminis- 
trative Law as a means of combating New Deal legislation, and that it 
was a machination of economic royalists and other reactionaries, is sim- 
ply without foundtion. It was a perfectly normal sequel to the osteo- 
paths in Illinois, and the broadcasters in Washington, followed by the 
cleaners and dyers. It was decided upon before the New Deal came into 
power, entirely independently of the well-advertised conflict between 
Adam Smith and Karl Marx. 

During the Committee’s early years, from 1933 to 1936, both in- 
clusive, it hammered mainly on two proposals. I know, because I am 
guilty of having written all its reports during that period. One of the 
proposals had to do with the legislative powers of administrative agen- 
cies; that is, their power to make rules and regulations having the force 
and effect of law. On this subject we recommended (I am quoting 
from our report submitted in 1934 which, for a mere bar committee re- 
port, broke all records for front-page publicity throughout the country) : 


‘*Rules, regulations and other exercises of legislative power by ex- 
ecutive or administrative officials should be made easily and readily 
available at some central office, and, with appropriate provision for 
emergency cases, should be subjected to certain requirements by 
way of registration and publication as prerequisites to their going 
into force and effect.’’ 


This recommendation, and the publicity given the facts which we cited 
in support of it, led more than any other one thing, I think, to the en- 
actment of the Federal Register Act. That Act went a long way toward 
remedying the evils discussed in our report. In any event, in trying to 
get subscriptions to the Federal Register, the officials in charge of it 
sent out circulars to lawyers all over the country saying in substance 
that the Act responded to the recommendation of our American Bar 
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Association Committee. It came fairly close to doing so. The McCarran- 
Sumners bill goes the rest of the way and, I may add, a little further 
than we proposed at the time. 

We did not propose, as does the current bill, that the legislative 
or rule-making functions of the administrative agencies be subject to 
procedural requirements. This was because of fear of going too far 
in hamstringing the agencies in a field in which they could be of most 
service and in which, I must add, they have frequently failed to realize 
their potentiality for good. I refer to their power to give concrete mean- 
ing to the broad, vague statutory standards which Congress has pro- 
vided to govern their actions, such as ‘‘ public interest, convenience, or 
necessity,’’ ‘*just and reasonable,’’ ‘‘fair’’ and the like. These agen- 
cies, established as experts in their respective fields, can be of invaluable 
service by translating the broad standards into sub-standards or rules, 
reflecting their experience and expert knowledge, for the guidance of 
the persons regulated and the public. Wherever this process is possible 
it is infinitely better than the hit-or-miss process of the old common-law 
method of deciding from case to case. The common-law method has its 
historical justification, but, as applied to a standard such as ‘‘ public 
interest, convenience, or necessity’’ in a new scientific field such as radio, 
the common-law method, applied generally, is simply organized laziness. 
It engenders confusion and uncertainty ; it is open to all the evils of dis- 
crimination between individuals, political pressure, and other sinister 
factors. I want to see the rule-making process, as distinguished from 
the arriving at principles through decisions, encouraged, not discouraged. 
To me, the present American Bar Committee has found a happy com- 
promise between the extremes of too much and too little procedure for 
this rule-making process. 

It has become too much of a commonplace to say that we have ad- 
ministrative agencies because the courts fell down on their job. This 
is less than a half-truth. A lot of excess baggage had been saddled on 
the courts by statutes and constitutions, federal and state, and had handi- 
capped them in the handling of classes of cases requiring expert knowl- 
edge and expeditious treatment. Most of this excess baggage is trace- 
able back to the jury system. Just as much as the courts, however, if not 
more, it was our legislative process that had broken down in the face of 
modern developments. Experts were needed for the job of translating 
broad standards into detailed rules. 

The other point on which our committee hammered during those 
early years was the now defunct proposal of a federal administrative 
court. In principle this proposal was approved by the American Bar 
Association in 1934 and again in 1936. Now, I regret to say, everyone 
seems to agree that the proposal has been given a decent burial. I do 
not intend to open the grave tonight but I cannot refrain from asserting 
my conviction that if this were done you would find that the burial had 
been premature and that there is still quite a spark of life in the corpse. 
I firmly believe that some day we shall have to come to this grave for 
an answer to living problems. It has been generally overlooked that, in 
essence, our proposal was the same as that later made by the President’s 








rae © 


' © = @ 6 te mw Ret we wr Oana @® 


we SES TS SO VST mewecr ¢ 


A a ee 


FEBRUARY, 1945 435 











Committee on Administrative Management early in 1937. The portion 
of that committee’s report dealing with this subject was one of the fin- 
est things produced in the past twelve years and it is a matter of regret 
that, because of the heat engendered by other recommendations in the 
report, these particular recommendations melted away into oblivion. 
Our supposedly reaetionary committee and the President’s Committee 
were in substantial agreement on what was wrong and on what should 
be done about it. 

I mention this deceased proposal of ours for two reasons. One is 
that the fact that the proposal was adopted by the American Bar Asso- 
ciation and was later abandoned is cited every now and then as proof 
that the Association does not know its own mind, that it has flopped 
from one extreme to the other, and that any other bill it endorses should 
ipso facto not become law. The other reason is that it gives me a con- 
venient entree for the statement that much of the unnecessary confus- 
ion and controversy between opposing schools of thought in the admin- 
istrative law field is due to failure to realize that the opposing parties 
are not always talking about the same thing. 

The subject of administrative law reform can be classified and sub- 
classified indefinitely but, no matter how far you carry the process, there 
still emerge two principal methods of approach. One of them, conscious 
or unconscious, is from the point of view of political science, the science 
of good government. It has to do with the structure, the over-all archi- 
tecture. It concerns itself with underlying questions such as whether 
it is preferable to follow the model of a multiplicity of separate, inde- 
pendent commissions such as the Interstate Commerce Commission and 
the Federal Communications Commission or the model of the Treasury 
Department and the United States Court of Tax Appeals; whether in 
other words it is preferable to combine all executive, legislative and 
judicial powers over transportation and communication in each of sev- 
eral independent commissions which thus become miniature governments 
in those fields, and to strip the executive, legislative and judicial branch- 
es of the government of any real power therein; or whether it is better 
to adhere a little more closely to the classic simplicity of our American 
experiment in government and set up a Department of Transportation 
and Communication, headed by a cabinet officer with appropriate as- 
sistant secretaries, which would take over all the executive and sub- 
legislative functions of those commissions, and of other federal agen- 
cies in related fields, such as the Civil Aeronautics Board and Authority 
and the Maritime Commission. Like the Treasury Department, this 
new department would be paralleled by an administrative court, such 
as the Court of Tax Appeals, to hear and decide all controverted mat- 
ters, including the legal propriety and validity of regulations, and in 
turn to be tied into our judicial system by appeal to the constitutional 
courts either directly or through the intermediary of an Administrative 
Court of Appeals. This was the approach of the American Bar Com- 
mittee in the early years. I do not apologize for the approach. I still 
like it. 
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Another approach, equally valid and not at all inconsistent, is tem- 
porarily to accept the present multiplicity, overlapping and formlessness 
of many of our administrative agencies, both inside and outside the de- 
partments, or at least to recognize that for some time to come this sit- 
uation is going to stay with us, whether we like it or not, and that any 
proposal for basic reform is Utopian because premature. Notice that 
I do not use the word ‘‘perfectionist.’’ Those having this point of view 
concentrate on endeavors to improve the internal machinery of exist- 
ing agencies and to find a compromise between the need for efficiency 
and the need for adequate safeguards for the individual. Beginning 
with 1937 this has been the approach of the American Bar Association 
Committee and of the Association itself, resulting first in the Walter- 
Logan Bill and more recently in the bill we are discussing tonight. It 
was also the approach of the Attorney General’s Committee set up in 
1939 and reporting in 1941, with one bill recommended by a majority, 
and another one recommended by a minority of its members. This ap- 
proach, let me repeat, is perfectly reasonable and those who support 
it are not open to the charge of inconsistency if they also have advocated 
—and still advocate—the more basic reform of the architecture itself. 

The Walter-Logan Bill was where I temporarily parted company 
with the American Bar Association Committee, not because I disagreed 
with the method of approach but because of the provisions of the bill 
itself. Besides serious defects in drafting it had the fault, or so it 
seemed to me, of unnecessarily hamstringing and discouraging the 
regulation-making process and, on the judicial side, of intensifying the 
very evils which it was supposed to remedy. The general philosophy 
behind it seemed to be somewhat to the effect that we must do something 
to these administrative agencies, it does not make much difference what. 
If any particular agency, or the bar familiar with the problems of that 
agency, made enough noise, the answer was at hand. The name of that 
agency was added to the list of exceptions to which the bill did not apply 
and the opposition was overcome. As everyone knows, the misdemeanors 
of a very few agencies in Washington were responsible for the high tide 
of feeling in Congress which swept the bill to enactment, regardless of 
its serious imperfections. 

Then came the report of the Attorney General’s Committee. While 
I have criticized portions of that report I have also felt that the Com- 
mittee, both majority and minority, made a worthwhile contribution to 
the cause by its scientific approach and its painstaking gathering of facts. 
The report suffered because some of the facts were colored; a few agen- 
cies had put rosy-tinted spectacles on the committee’s investigators be- 
fore leading them through their halls. Still, the over-all result was 
good. It focused attention on what I have described as the second 
method of approach, and on the issues that are legitimately raised in 
the course of this approach. These bills are already ancient history, 
so fast has been the march of events since then. 

This brings us to the McCarran-Sumners Administrative Procedure 
Bill. The bill is the fruit of this entire chain of developments I have 
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summarized, and of much more that I have not been able to mention. It 
represents the extensive experience and study of men such as Judge 
Sumners, Chairman of the House Judiciary Committee, Carl McFarland, 
Chairman of the Administrative Law Section of the American Bar Asso- 
ciation Committee, Clarence A. Miller, Chairman of the American Bar 
Committee for the District of Columbia, and many other eminent ex- 
perts on administrative law who have collaborated with them or with 
whom they have consulted. As a result it has earned and achieved the 
approval of bar associations throughout the country, stete, county, and 
city, and of labor organizations, business organizations, and others. 

Already the bill has been through several successive editions. As 
introduced early in January, 1945, by Senator McCarran and Con- 
gressman Sumners, it differs in a number of respects from the bill as 
introduced by them last June. The latter bill differed considerably 
from a previous draft introduced by Congressman Gwynne earlier in the 
year. I am sure the members of Mr. McFarland’s committee and of Mr. 
Miller’s committee, as well as Senator McCarran and Judge Sumners, 
and the many others who have contributed to this bill, would be the 
first to say that this process is not over and that they not only expect but 
hope that there will be further changes in the direction of improvement. 
I do not know of any proponent of the bill who claims it to be perfect. 
If I had been asked to argue for it tonight as a perfect. bill I should 
have declined because I think it still contains a few slight defects. I 
am confident, however, that you are not interested this evening in either 
minor advantages or minor defects. They can be pointed out, as they 
surely will be, in hearings before the Senate and House Judiciary Com- 
mittees. The character of the chairmen of these two committees gives 
us every assurance that all comments and criticisms will be carefully eon- 
sidered. 

You are interested in the underlying principles of the bill. The 
details you can read for yourselves in the light of your experiences with 
federal agencies. I am sure that Dr. Beutel will want to address him- 
self to those same underlying principles, agreeing or disagreeing with , 
them as the case may be, and will not want to side-track this discussion 
into a debate over details. 

The bill has five features. In enumerating them I can do no better 
than to quote verbatim from a summary published by the American Bar 
Association Committee as follows: 


**(1) provision for publicity of administrative law and procedure, 
(2) a statement of minimum procedural requirements as to the two 
basic forms of administrative operation—first, the making of gen- 
eral regulations, and, secondly, the adjudication of particular cases, 
(3) the specification and simplification of judicial review, (4) a 
statement of the common incidental procedural rights pertaining to 
any kind of executive authority, (5) limitation upon the types of 
penalties administrative agencies may impose.’’ 


These five factors are given effect in a bill of eleven sections, three of 
which have to do with title, definitions, and general features which need 
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not detain us. In contrast to earlier bills, including those in which I 
had a part, it is a remarkably fine piece of drafting, reflecting the in- 
dustry and the care with which its authors have progressed from draft 
to draft. It is a model of brevity, although I am afraid that in one or 
two instances this has been carried to the point of a possible loss of 
clarity. 

Section 3 of the bill provides for the publication of general regu- 
lations and stipulates that no person shall in any manner be prejudiced 
for non-conformity with unpublished rules. This section also provides 
for either publication or public access to orders disposing of particular 
eases. A general exception is made where there is directly involved 
any military, naval, or diplomatic functions of the United States re- 
quiring secrecy in the public interest. Exception is also made as to 
orders which (1) are not utilized as precedents and are required by 
published rule for good cause to be held confidential or (2) relate to 
the internal management of the agency and do not directly affect public 
privileges, rights, or duties. 

Section 4 prescribes how general regulations shall be formulated. 
In general, the prescribed procedure consists simply in the obligation to 
publish notice, to give the public an opportunity to submit information 
or argument, and to publish reasons for the regulations when issued. 
Any interested person is accorded the right to petition for the issuance, 
amendment or repeal of a regulation. 

Again, there is the exception as to matters directly involving any 
military, naval, or diplomatic function. There are also other appro- 
priate exceptions such as interpretive rules, general statements of policy, 
rules of agency organization procedure or practice, and unavoidable lack 
of time or other emergency. The exceptions are adequate, I believe, to 
relieve the proposal of any charge of undue hamstringing. There may be 
room for differences of opinion as to whether or not the exceptions could 
not be improved one way or the other. Personally, I am concerned over 
the breadth of some of the exceptions, for example, the exception of 
‘*interpretive rules.’’ 

Section 5 deals with adjudication, that is, the judicial functions 
of administrative agencies. It prescribes elemental requirements as to 
notice and opportunity to all interested parties for adjudication of the 
controversy either through settlement or, if that does not succeed, then 
through hearing and decision upon notice and in conformity with the 
requirements imposed by Sections 7 and 8. It forbids the prosecuting 
and investigating employees of the Commission to participate in the de- 
cision of cases. It gives the agency authority to issue declaratory orders. 

Section 6 is entitled ‘‘ Ancillary Matters.’’ Its provisions are im- 
portant but in the interest of brevity I shall pass over them. I hardly 
see how anyone can object to them since they give expression to prin- 
ciples almost universally recognized as indispensable to the administra- 
tion of justice and the reaching of sound conclusions. 

Section 7 proposes an important change in the status of examiners 
who, unless the highest officers of the agency hear the case, will be the 
presiding officers at hearings. They are to hold office under civil service 
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laws. There have been many proposals advanced to achieve improvement 
in the quality and independence of these important officers of our ju- 
dicial system, including the well-considered recommendations made by 
the majority and the minority of the Attorney General’s Committee. I 
agree with the result towards which all these proposals are directed but 
I find myself wobbling as to which is the better. I am perfectly willing 
to accept the proposal in this bill as a wholesome step forward. I am 
sorry it does not go further. 

Section 7 also authorizes hearing officers (including examiners) to 
exercise powers necessary to the conduct of a fair hearing. It forbids 
ex-parte consultations in controversial matters, provides for disqualifi- 
eation of a hearing officer for personal bias, places the burden of pro- 
ceeding upon the party seeking action, accords a right of reasonable 
cross-examination and of submitting rebuttal evidence and, while per- 
mitting any evidence to. be received, forbids any final action ‘‘except as 
supported by relevant, reliable and probative evidence.’’ It defines 
what shall constitute the exclusive record for decision and requires that 
it be made available to the parties. It places a reasonable restriction 
upon the taking of official notice as to facts beyond the record. 

Section 8 covers the procedure following the holding of the hearing. 
Either the officer hearing the case must initially decide it, or the agency 
must require the entire record certified to it for initial decision upon a 
recommendation by the hearing officer. Parties must be permitted to 
propose findings, take exceptions, and state their reasons. The agency 
must make findings and state its reasons. 

Section 9, entitled ‘‘Sanctions and Powers’’ provides that no pen- 
alty shall be imposed or rule or order issued except within the juris- 
diction delegated to the agency by law and as specified and authorized 
by statute. A sub-section deals specifically with licenses and revocation 
of licenses. The sub-section needs improvement but this is a matter of 
detail I shall pass over. The section closes with a healthy provision 
that, except as provided by law, agency publicity is to be confined to 
the issuance of full texts of authorized documents or statements of the 
positions of the parties to a controversy. 

Section 10 deals with judicial review. Any person adversely af- 
fected by any agency action is to be entitled to such review either in 
courts specially provided by statute or in any court of competent juris- 
diction. Exceptions are made which I think may require further study. 
They include (1) cases where statutes expressly preclude judicial 
review, (2) proceedings for judicial review in any legislative review, or 
(3) eases where agency action is by law committed to agency discretion. 
While actions for review are pending, the court is authorized to require 
that relief be granted or preserve the status of the parties. The scope 
of review is, up to a certain point, the scope which has become familiar 
to all of us through decisions of the Supreme Court, that is, it embraces 
questions of law both constitutional and statutory, substantive and pro- 
eedural. In two respects, however, it may be said to attempt to ex- 
pand the scope of review: one instance is where it finds agency action 
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‘unsupported by competent, material, and substantial evidence 
upon the whole agency record as reviewed by the court in any case 
subject to the requirements of Sections 7 and 8’’; 


in other words, in any case subject to the requirements of the bill as 
to hearings and decisions. The other instance is where it finds any 
agency action 


‘unwarranted by the facts to the extent that the facts in any ease 
are subject to trial de novo by the reviewing court.’’ 


This last-mentioned provision does not, I think, bring about any change 
in the existing law, if fairly read. Whether the first-quoted provision 
makes any important change is going to depend on the interpretation 
given it eventually by the Supreme Court. I suppose the Supreme 
Court is free to interpret the provision in somewhat the same manner as 
the old ‘‘scintilla of evidence’’ rule although I hope it will do better than 
that. Something needs to be done to bring the courts into a greater 
sense of responsibility to see that justice is done by administrative 
agencies and that arbitrary or capricious rulings, or worse, are somehow 
reached and grappled with. In ninety-nine out of a hundred cases of ad- 
ministrative injustice, the result is accomplished by a manipulation of 
facts to fit a preconceived end, usually by distorting unsubstantial evi- 
dence into a determining factor and suppressing the substantial evidence. 

After all, contrary to what we are used to hearing at every hand, 
the essential and characteristic judicial function is to decide issues of 
fact under the law. The decision of issues of law, that is, what the law 
should be as distinguished from merely interpreting some statute or 
constitution, is primarily a legislative function. Administrative agen- 
cies have no special proficiency in deciding issues of fact correctly, even 
in their expert fields. Indeed, the issues of fact are usually not very 
complicated, certainly no more so than they are in courts of law. Where 
the agency is, or should be, proficient, as I have already stated, is in the 
formulation of sub-standards, that is, regulations and rules having the 
effect of law in their specified fields of regulation. It is in this domain 
that the courts should be most loath to disturb the agencies’ findings so 
long as those findings are within the channels marked out by Congress. 
Within these limitations I would much rather see restrictions on the 
power of the courts to substitute their judgment for the judgment of 
administrative agencies on the legislative or rule-making side than on 
the judicial or fact-finding side. Actually, that is what the courts are 
tending to do, but they keep on reiterating that they have power to in- 
terfere with agencies on questions of law and not on questions of fact. 

At this point I leave the bill. I hope you will agree that it is 
a very modest program of reform, an almost irreducible minimum, if any 
improvement is to be achieved through what I have called the second 
method of approach. Any viewing with alarm might logically be ex- 
pected from those who feel that the bill does not go far enough, hardly 
from those who favor a minimum of restriction on the administrative 
process. There is scarcely a sentence in the bill which does not reflect a 
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principle of justice or of due process of law so elementary and so gen- 
erally accepted that it is difficult to imagine any agency pointing to it 
and saying, ‘‘We will be handicapped in doing our job if you let this 
become law.’’ Furthermore, every important sentence is hedged with 
exceptions and qualifications so as to seem to take care of any situation 
about which there is legitimate doubt. 

In a discussion such as this we owe it to ourselves and to our country 
to bury the hatchet on our differences in the realms of social, economic, 
and political philosophy. Perhaps no one of us is quite equal to doing 
so, but we ought to try. In times of great stress, such as the past quar- 
ter-century, when vast changes are taking place in the social and eco- 
nomic structure everywhere, there is an inevitable tendency in one group 
to be impatient for change, and a tendency in another group grimly to 
hold on to the past. The first group wants to sweep away any obstacle 
to quick results. The second group wants to retain every device that 
will serve as a delay or hindrance. Unfortunately, too many of both 
groups are masquerading as experts on administrative law and are re- 
sponsible for much of the heat. Were the situation reversed, the indi- 
viduals in either camp would be just as vigorous in making diametrically 
opposite contentions and in marching toward the opposite goal. They 
are not interested in administrative law. They are interested in the 
end, not the means, and have no time to consider what is for the long- 
range good. 

What we all want is good government, that is, a social institution 
which makes, executes and enforces sound rules of conduct and performs 
various services for the people by whom it is employed. Since laws are 
made and administered by human beings there must be checks, balances, 
safeguards, in a word, limitations on substantive power and limitations 
on machinery, including procedure. We cannot go on the premise that 
all administrators will be perfect. Nor, if we want efficiency, can we 
go on the premise that they are all incompetent or dishonest. We must 
find a happy medium that comes somewhere near to reflecting the able 
but still imperfect men who, on the average, are likely to be found in 
government office. A major problem of political science, discussed by 
most writers on government beginning with Plato, has been how to 
insure that the business of government will be in the hands of qualified 
men. No one will claim that any very satisfactory answer has been 
found. Until such an answer is found we shall need safeguards. 

The issue, then, is not whether we do or do not need safeguards but 
how many and what kind of safeguards do we need. If Dr. Beutel is to 
attack this bill, I think he should also tell you what his position is as 
to how many and what kind of safeguards should be maintained in these 
two all-important fields of administrative action, namely, the making 
of law through rules and regulations and the rendering of decisions af- 
feecting individuals. 

If we are not careful, events will soon outdistance our discussions. 
As I suggested near the outset, there are signs too plain to be overlooked 
that we are approaching an obliteration of international boundaries and 
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that, within a short time after achieving peace, we shall be faced with 
the need of international administrative agencies in such fields as avia- 
tion and radio and perhaps many others. Actual proposals to this ef- 
fect are being studied in the Department of State and among the indus- 
tries affected. I hope we shall have some pattern to adhere to as we enter 
international conferences and discuss the international machinery to be 
set up, as we shall surely do. I predict—you may pass this on to Drew 
Pearson—I predict that these international administrative agencies will 
prove to be a lot more important to the future of international cooper- 
ation and peace than any system of international courts engaged merely 
in deciding real estate squabbles between countries and who owes whom 
how much money and why. 








Open Forum Sponsored by Women’s Bar Associa- 
tion of the District of Columbia on the McCarran- 
Sumners Administrative Procedure Bills 


On February 7, 1945, an open forum sponsored by the Women’s 
Bar Association of the District of Columbia on the McCarran-Sumners 
bills (S. 7 and H. R. 1203) was held in the Tax Court of the United 
States. About fifty persons were present, including Honorable Hatton 
W. Sumners. 

The affirmative was taken by Mr. Louis G. Caldwell, a member of 
the Association of Interstate Commerce Commission Practitioners and 
of the Bar of the District of Columbia. As a member of the American 
Bar Association, he has long taken an active interest in proposed legis- 
lation of this character. The negative side was taken by Mr. Frederick 
K. Beutel, Assistant Solicitor of the Department of the Interior. 

Mr. Caldwell expressed the opinion that the McCarran-Sumners 
bills would be workable for all administrative agencies and would be 
desirable in the public interest. His address is printed in this issue of 
the JouRNAL. In the course of his discussion he said that the proposal 
of a Federal Administrative Court had apparently been given ‘‘a decent 
burial,’’ but that it is still ‘‘carrying a spark of life in the corpse.’’ He 
believed that some day it would be necessary to come to ‘‘this grave for 
an answer to living problems.”’ 

Mr. Beutel in replying to Mr. Caldwell’s remarks indicated that 
in his opinion they were based too largely on generalizations. Mr. 
Beutel objected to the general character of the proposed legislation and 
expressed the opinion that since each administrative agency has its 
own problems any deficiencies of administration should be corrected 
within the individual agencies rather than by an omnibus bill such as 
that proposed. In illustrating his point he said that section 3 of the 
bill would require filing, for public information, of the territorial or- 
ganizations, ete., of various agencies, and that since none is excepted this 
would mean that the F. B. I. would have to file its field organizations 
and set-ups, with resulting release of confidential data. Even the army, 
he pointed out, is not exempted, and a private in the army could ask to 
be heard under section 6(a) as the result of an order which might 
affect him. With respect to the period of thirty days before the effective 
date of any order, he stated that such a requirement is impracticable 
where emergency decisions must be made. He believed that the question 
of judicial review is somewhat overrated and that the administrative bills 
cannot settle administrative procedure defects by making the agencies 
act like courts or by throwing their decisions into the courts. He pointed 
out that the courts have shown their disinclination to review admin- 
istrative agencies’ decisions or to set them aside where the exercise 
of administrative discretion is involved. An article by Mr. Beutel on 
the proposed administrative procedure bills is printed in this issue of 
the JOURNAL. 
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Congressman Sumners indicated particular interest in the discus- 
sion and said that he would welcome any suggestions by the Bar Asso- 
ciation and the interested agencies concerning the bills. In the course 
of his remarks, he said that he thought the long-established rules of 
practice of the older agencies should be preserved wherever possible. 

During the forum discussion views were expressed that there was 
considerable likelihood of passage of an administrative bill during the 
present session of Congress. 








Is The Interstate Commerce Commission to Lose 
Control Over its Personnel and Procedure? 


By Harry C. Ames* 


Since 1940, and with ever increasing tempo there has been a de- 
mand for an overhauling or streamlining of that body of the law known 
as ‘‘administrative procedure.’’ And it can not be said that those re- 
sponsible for the clamor are irresponsible persons. On the contrary 
the movement has had the full support of the American Bar Association 
and each succeeding President thereof has, on at least one occasion, writ- 
ten an article or made a speech concerning the evils of administration 
and the burning necessity of remedial measures. Unquestionably, there 
is a lot of smoke. Is there fire also? 

On this latter question we may as well be frank and realistic. The 
past few years, and particularly the war years, have witnessed the estab- 
lishment of an unprecedented number of bureaus or agencies many of 
which overlap and many of which are uncertain in themselves of their 
sweep of jurisdiction. And since Congress has delegated such an enor- 
mous range of power with little; if any, particularization as to admin- 
istrative standards, we are living under what is very largely a govern- 
ment by ‘‘directive’’ rather than by law. Under such circumstances it 
would be naive to conclude that everything is as it should be in the ad- 
ministrative field ; that ‘‘bureaucracy”’ is only a term; and that there is 
no room for improvement. 

But admitting all these things and conceding to the Bar Association 
and the authors of the various bills the highest of motives in pressing 
for a change let us consider here only the question whether the change is 
being proposed in the proper way, or, more bluntly, whether the pro- 
posed cure will be worse than the disease. 

The new Bills introduced by Senator McCarran (S. 7) and by Rep- 
resentative Sumners (H. R. 1203) appear to be improvements over the 
bills introduced by the same authors in the last session of Congress, 
and, barring several provisions which would be utterly impractical, the 
Interstate Commerce Commission might be able to function under them 
without any violent changes. Indeed, there is room for arguing that 
the Commission, under its present rules, is effecting a complete ob- 
servance with what may be termed the basic principles of the Bills. 
This is not to be taken, however, as any admission that the Commission 
should be made subject to any general rules other than its own. 





* The writer is Chairman of the Legislative Committee of the Association 
and is a member of a special committee on consideration of administrative pro- 
cedure, but the views. herein expressed are his own and are advanced without 
previous submission to either committee. Mr. Ames was formerly an Examiner 
of the Commission. 
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The Bills which would create the most mischief under the guise of 
effecting relief are those of the pattern of H. R. 1206 introduced Jan- 
uary 8, 1945, by Representative Walter for the announced purpose of 
prescribing ‘‘fair standards of administrative procedure, and for other 
purposes’’ and H. R. 1117, introduced January 6, 1945, by Representa- 
tive Cravens. It is interesting to note that the Cravens’ bill is exactly 
the same as the Smith bill (H. R. 339) introduced three days earlier. 

The Walter Bill is written in 3 separate Titles and contains 54 
pages of printed matter. It undertakes to completely revamp and 
standardize administrative procedure of all agencies into one central 
agency for which purpose it creates still another bureau to be known 
as the Office of Federal Administrative Procedure (Sec. 109(a)). The 
ensuing discussion will be devoted to this Bill or to any other of similar 
scope. 

The Bill starts off with a ‘‘declaration of general policy’’ which 
reads : 


The exercise of all powers of government through administrative 
officers and agencies, so far as such exercise affects rights or with- 
holds or confers benefits or privileges, shall be conducted according 
to established and published procedures and practices which shall 
assure the adequate protection of such rights, the impartial confer- 
ring of authorized benefits or privileges, and the effectuation of the 
declared policies of Congress, and shall be adapted to the reasonable 
necessities and differences of legislation and subject matter involved. 


No one could find quarrel with those general objectives. But are they 
not supposed to reflect the duty of all administrative agencies? And 
that being true, is it reasonable to believe that the concept of duty can 
be changed by setting up ironclad rules of procedure which affect all 
agencies alike however different their functions might be? It is utterly 
unrealistic to believe that a proper concept or a change in the concept 
of an administrator toward his duty could be worked through the cold 
printed words embodied in an attempt to straightjacket procedure. If 
an administrator is not honest and conscientious by instinct those quali- 
ties can not be implanted by statute. 

Secondly, is it not true that so far as it is humanly possible and 
having in mind that no human being is infallible, the Commission, as 
presently operating, is meeting every requirement laid down in this 
declaration? Certainly, it functions under ‘‘established and published 
procedures’’ which it has changed and perfected from time to time in 
its 57 years of existence. Its organizational setup is completely covered 
by section 17 which has been amended from time to time until it now 
contains 12 full paragraphs. Its General Rules of Practice, last re- 
issued in 1942 were made in full collaboration with its Bar and, if found 
improper and deficient in any respect, they would no doubt be further 
amended. If these organizational and procedural considerations do not 
‘‘assure adequate protection of rights’’ and ‘‘impartial conferring of 
* * * benefits’’ as far as rules could assure them the remedy would seem 
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to lie in a new Commission and not in an attempt to restate its rules 
in a statutory hodgepodge created in the name of uniformity. And the 
same philosophy applies in respect of other bureaus or agencies. If some 
of them are figuratively sick and need a shot of sulfa there is no point 
in administering the drug to healthy bureaus. 

Space will not permit of a section by section analysis of this Bill so 
discussion will be limited to the matter of ‘‘hearing commissioners’’ who 
are to function as our future ‘‘examiners.’’ The matter is covered in 
section 308 (ce) (1) to (7) inclusive. First it is provided that 


there shall be appointed for each agency as many duly qualified 
hearing commissioners as may from time to time be deemed neces- 
sary for the hearing and decision of cases, and who shall have or 
perform no other duties or functions. 


Method of appointment: The appointments are to be made by the 
Office of Federal Administrative Procedure (hereinafter called ‘‘ Office’’) 
‘‘upon nomination by the agency’’ and ‘‘without regard for the provis- 
ions of civil-service laws or other existing laws applicable to the employ- 
ment and compensation of officers and employees of the United States.’’ 
While the Bill very sanctimoniously gives lip service to the proposition 
that ‘‘no political test or qualification shall be permitted’’ to influence 
appointments experience dictates otherwise. 

Salaries: The Bill provides for a range of salaries of ‘‘not less than 
$3,600 or more than $9,000.’’ The salaries are to be fixed in the first in- 
stance and adjusted from ‘‘time to time’’ by the Office. Except for 
such periodic adjustments, entirely at the discretion of the Office, the 
Bill provides that the salaries of these hearing commissioners ‘‘shall not 
be increased or diminished during his term: of office’? (12 years). One 
ean well visualize the scramble for the higher paid jobs and the perfect 
feeling of contentment (?) on the part of those who find themselves in 
the lower brackets and perhaps frozen there for 12 years. 

Term of Office and Removal: The term of office, as indicated, is 12 
years, but a hearing commissioner may be removed because of ‘‘insuf- 
ficiency of available appropriations,’’ or ‘‘malfeasance’’ in office upon 
complaint by his employing agency or the Attorney General. Provision 
is made for a hearing on such charges before the ‘‘members of the Of- 
fice.’’ 

Emergency Appointments: Provision is made in par. (4) for emer- 
gency appointments for 1 year. 

Status of Present Examiners: Provision is made (par. 7) that ‘‘ Ex- 
aminers presently in office with civil-service status * * * ‘‘may act and 
shall be designated as hearing commissioners under this section’’ but that 
they ‘‘shall be subject to this section with respect to salaries and re- 
movals from office.’’ The expression ‘‘shall be designated’’ apparently 
implies that the existing staff of examiners shall be ‘‘blanketed’’ in 
under 12-year appointments under such salaries as the Office may des- 
ignate. 
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While it is true that the existing Examiners will continue in office 
and that future replacements may be ‘‘nominated’’ by the Commission 
it is clear that the Commission will lose that intimate control over the 
selection and advancement of its staff which it has exercised for years. 
The only hope of advancement which the ‘‘hearing commissioner’’ will 
have is that the Office, as it sees fit ‘‘from time to time,’’ may effect an 
‘fadjustment’’ and even then the adjustment must be ‘‘general.’’ The 
‘‘hearing commissioner’’ becomes a mere cog in a vast wheel controlled 
entirely by the Office and all incentive for a ‘‘career service’’ is gone. 
The Commission should be and no doubt is as proud of the record of 
its staff as it is of its own record. And this condition is largely due to 
the care with which it makes its original selections and its subsequent 
adjustments and the close personal contacts. Under this new Bill this 
personal touch will be largely destroyed. 

The Cravens Bill (H. R. 1117) contains no declaration of policy 
but its treatment of existing examiners is even more drastic than that 
of the Walter Bill. In fact the Bill contains no specific provision re- 
garding the present force. Briefly in section 6(3) it sets up 3 Com- 
missioners at a salary of $10,000 each and in par. (4) it is provided that 
the 3 Commissioners 


Without regard to the civil-service laws or the Classification Act. 
(are to) appoint, in liew of Examiners now employed by agencies 
* * * as many * * * Deputy Commissioners, as may from time to 
time be necessary * * *. 


Of course, the existing staffs might have first call for these appointments 
but there is nothing to guarantee it. 

It is not to be inferred that the provisions relating to ‘‘hearing com- 
missioners’’ are the only obnoxious features of these Bills. There are 
other provisions relating to procedure which are equally bad and which 
would operate to break down a system of procedure built upon an ad- 
ministrative history of more than 57 years. The personnel phase is 
emphasized only because any agency, in the final analysis, can only be 
as efficient as its personnel. 

The members of our Bar should be alive to the possibilities of these 
Bills and others of a similar pattern and should work for their defeat 
or at least for a clause excepting the Commission from their application. 
Many of us are members, also, of the American Bar Association and, as 
such, we should endeavor to persuade other members that however de- 
sirable it may be to undertake remedial measures for other agencies 
there is no need to apply these remedies to the Commission. There is no 
question that the attitude of the national association in the matter is 
based upon experiences with other agencies and that by and large the 
proponents of the plan are without knowledge of Commission procedure. 
As a matter of fact if a model is being sought the national association 
would do well to use the Commission procedure as its standard instead 
of undertaking to displace it. 
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Committees have been formed and more particularly a Committee 
for contact with the committee of the National Bar Association. But this 
is a serious matter which should not be left with Committees alone. Ev- 
eryone should put a shoulder to the wheel to stop this trend before it is 
too late. All of us who practice before the Commission have encountered 
disappointments and setbacks which have chafed us for the time being 
but I believe we will all agree that the procedure of the Commission and 
its administration are just about as good as could reasonably be expected. 
But even if it were otherwise the cure would not lie in the drafting of 
general statutes by persons who are totally unfamiliar with Commission 
procedure. 





CONGRESSIONAL COMMITTEES APPOINTED TO HOLD HEARINGS 
ON ADMINISTRATIVE PROCEDURE BILLS 


Sub-committees of the Senate and House have been appointed to 
hold hearings in connection with the Administrative Procedure Bills, 
S. 7 and H. R. 1203. Both sub-committees are listed below: 


Senate Sub-Committee House Sub-Committee 
(S. 7) (H. R. 1203) 

Pat McCarran, Chairman Francis E. Walter, Chairman 

Carl Hatch Estes Kefauver 

James Eastland Joseph R. Bryson 

Homer R. Ferguson Thomas J. Lane 

Kenneth Wherry John W. Gwynne 


Joseph E. Talbot 
Earl R. Lewis 








Administrative Procedure Bills Discussed by 
Members of Association and Legislative 
Committee of I. C. C. 


At the request of representatives of the Association of I. C. C. Prac- 
titioners, a meeting of members of the Association with the Legislative 
Committee of the Interstate Commerce Commission was held at ten 
o’clock, Saturday morning, February 17th to discuss the Administrative 
Procedure Bills, H. R. 1203 and S. 7. 

The following were present: 

Commissioner W. M. W. Splawn, Chairman of the Commission’s 
Legislative Committee, Commissioners Charles D. Mahaffie, John L. 
Rogers, as well as C. B. Aitchison and C. R. Porter, the two latter being 
added as members of the Committee for the consideration of the Ad- 
ministrative Procedure Bills. 

Honorable Hatton W. Sumners, of Texas, Chairman of the House 
Judiciary Committee, who introduced H. R. 1203 in Congress. 

Harry C. Ames, Chairman, Legislative Committee of the Associa- 
tion of I. C. C. Practitioners. 

James M. Souby, General Solicitor, Association of American Rail- 
roads. 

Clarence A. Miller, Vice-President and General Counsel, American 
Short Line Railroad Association (former President of this Association) 
and Chairman of the Administrative Law Committee of the American 
Bar Association, for the District of Columbia. 

Warren H. Wagner, Attorney-at-Law, former President of this As- 
sociation, and now a member of the Executive Committee. 

Edward F. Lacey, Executive Secretary, National Industrial Traffic 
League. 

F. F. Estes, Chairman, Legislative Committee, National Industrial 
Traffic League. 

Due to a previous engagement, Mr. Elmer A. Smith, Chairman of 
the Association’s Special Committee on Practice before the Regulatory 
Bodies of the States and Federal Government, was unable to attend the 
meeting. 

A lengthy discussion of the general purposes of the bills was held 
by those present, and some of the specific provisions were also considered. 





SENATE COMMITTEE ON INTERSTATE COMMERCE 


Senator Frank P. Briggs, of Missouri, has been added to the Sen- 
ate Committee on Interstate Commerce. Senator Briggs was appointed 
to fill out the unexpired term of Senator Harry 8. Truman when the 
latter became Vice President. Senator Hugh Mitchell, of Washington, 
was also added to the Committee. 
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History of McCarran-Sumners Bill 


[S. 7 and H. R. 1203—79th Congress, Ist Session] 


TO IMPROVE THE ADMINISTRATION OF JUSTICE BY PRESCRIBING FAIR 
ADMINISTRATIVE PROCEDURE 


With Special Reference To 
AMERICAN BAR ASSOCIATION 
By Cuarence A. MILLER* 


The McCarran-Sumners Bill is the product of long study of ad- 
ministrative agencies, which have been defined as ‘‘something that 
looks like a court and acts like a court but somehow escapes being clas- 
sified as a court whenever you attempt to impose any limitation on its 
power.’’ 58 ABA Rep. 197 (1933). The subject of administrative law 
necessarily had to be studied along with the subject of administrative 
agencies. It has been said that administrative law ‘‘results from the re- 
posing of what are essentially legislative or judicial functions (or both) 
in an official or board, sometimes belonging to the executive branch of 
the government and sometimes independent.’’ 58 ABA Rep. 202 (1933). 

Genealogically speaking, the McCarran-Sumners Bill can trace its 
ancestry back to the time when Senator Norris, of Nebraska, introduced 
S. 1835 in the First Session of the 73d Congress. This was a bill to 
establish a United States Court of Administrative Justice, which would 
have been a consolidation of the Court of Claims and the Court of Cus- 
toms and Patent Appeals, with five additional judges, so that it would 
have been composed of fifteen judges. It was proposed to transfer to this 
court the adjudications by the courts of the District of Columbia in 
mandamus and injunction proceedings against Federal officials, the re- 
view of decisions of the U. 8. Board of Tax Appeals, and the jurisdiction 
of the U. S. district courts over claims against the United States and 
against collectors of internal revenue. This was the first bill introduced 
in Congress looking to the improvement of administrative justice. No 
action was taken on this bill. 

At the meeting of the Executive Committee of the ABA, in May, 
1933, a ‘‘Special Committee on Administrative Law’’ was created. 58 
ABA Rep. 197 (1933). That Committee submitted its first report at 
the annual convention of the ABA at Grand Rapids. 58 ABA Rep. 407 
(1933). The Chairman of the Committee stated that: 


‘*The Committee is not prepared to make a definite proposal * * *. 
I incline toward the view that the ideal solution lies in the direction 
of a Federal Administrative Court, with appropriate branches so 





_ *Vice-President and General Counsel, American Short Line Railroad Associa- 
tion, Chairman, Administrative Law Committee, American Bar Association for the 
District of Columbia, and former president, Association of I. C. C. Practitioners. 
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as to take over or review the judicial functions of the multitudinous 
Federal administrative tribunals.’’ 


58 ABA Rep. 203 (1933). 


The Special Committee on Administrative Law submitted a report 
to the annual convention of the ABA in Milwaukee in 1934. 59 ABA 
Rep. 539-564 (1934). The Special Committee was continued. 59 ABA 
Rep. 148 (1934). The following resolution of the Committee was 
adopted : 


‘That, Subject to the approval of the Executive Committee, the 
Association authorizes the Special Committee on Administrative 
Law to confer with the appropriate Government officials and to ap- 
pear before the appropriate committees of Congress and to draft 
and urge the enactment of legislation in furtherance of the Special 
Committee’s conclusions.’’ 


59 ABA Rep. 152 (1934). 


The Executive Committee of the ABA, at its meeting in January 
1935, authorized the Special Committee on Administrative Law to draft 
a detailed bill giving expression to the Committee’s proposal for an Ad- 
ministrative Court. No bill was presented at the annual convention of 
the ABA in Los Angeles, in 1935, for reasons explained at that conven- 
tion. 60 ABA Rep. 136-143 (1935). 

S. 3787 and H. R. 12297 were introduced in the Second Session of 
the 74th Congress by Senator Logan and Representative Celler. These 
were identical bills providing for the establishment of a Federal Ad- 
ministrative Court. 

The Special Committee on Administrative Law submitted a report 
to the Executive Committee of the ABA at its meeting in May 1936, 
detailing features of an Administrative Court Bill. The Executive Com- 
mittee approved a resolution to be submitted at the annual convention 
of the ABA in Boston that year. 

At the annual convention in Boston, in 1936, the Special Committee 
on Administrative Law submitted a report summarizing the provisions 
of the Logan-Celler bill, and recommended the adoption of a resolution 
approving ‘‘in principle’’ the establishment of a Federal Administra- 
tive Court, but without approving or disapproving any then pending 
bill. 61 ABA Rep. 720-794 (1936). The subject of the composition, scope 
and jurisdiction of the court was re-referred to the Committee for 
further study and consideration, with directions to report at the next 
annual convention. 61 ABA Rep. 235 (1936). 

The ‘‘Report on Administrative Management in the Executive 
Branch of the Government of the United States,’’ submitted January 
8, 1937, by the President’s Committee on Administrative Management, 
through Louis Brownlow, Chairman, Charles Merriam and Luther Gue- 
lick, and the accompanying study, ‘‘The Problem vf the Independent 
Regulatory Commission,’’ by Robert E. Cushman, contained recom- 
mendations very closely parallel to one of the two alternative plans pre- 
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sented to the ABA at its annual convention in Milwaukee in 1934. 59 
ABA Rep. 539-546 (1934). These alternatives, each designed to segre- 
gate judicial functions so far as practicable, were (1) a Federal Ad- 
ministrative Court or (2) an appropriate number of independent tri- 
bunals having judicial functions only and analogous to the U. S. Board 
of Tax Appeals. 

In its report submitted to the ABA at its annual convention in 
Kansas City in 1937, the Special Committee on Administrative Law 
stated that it had concluded to drop any attempt to create an Admin- 
istrative Court or to consolidate existing legislative courts, and submit- 
ted, in lieu thereof, a proposal similar, in principle, to S. 916 and H. R. 
4235, introduced in the First Session of the 76th Congress by Senator 
Logan and Congressman Celler, respectively. These bills, however, were 
not ABA bills, and did not have the endorsement of that Association. 
62 ABA Rep. 789-850 (1937). The House of Delegates approved the 
recommendations of the Committee with respect to intra-departmental 
boards of review and judicial review ‘‘as a declaration of principle,’’ 
with the contents of the bill to be subject to approval by the Board of 
Governors. A revised draft was approved by the Board of Governors, 
and introduced by Senator Logan as S. 3676, 75th Congress, Third 
Session. 62 ABA Rep. 334 (1937). 

S. 3676, 75th Congress, Third Session, proposed to establish a U. S. 
Court of Appeals and Administration to receive, decide, and expedite 
appeals from Federal commissions, administrative authorities, and tri- 
bunals in which the United States is a party or has an interest. The 
court would have consisted of a chief justice and not to exceed 40 as- 
sociate justices. This proposal was not new. It was discussed in the 
August, 1933, ABA Journal, beginning at page 471. It had been com- 
mented upon by the Special Committee on Administrative Law in 1933 
and 1934. 58 ABA Rep. 203, 427 (1933); 59 ABA Rep. 550 (1934). 
Hearings on S. 3676 were held by a subcommittee of the Senate Com- 
mittee on the Judiciary on April 1 and 5, 1938, but no further action 
thereon was taken. 

At the annual meeting of the ABA in Cleveland, in 1938, the only 
action taken on the report submitted by the Committee on Administra- 
tive Law was that of the House of Delegates directing that a bill be 
submitted to the House of Delegates and the Board of Governors for con- 
sideration. 63 ABA Rep. 331-368 (1938). 

On January 3, 1939, Congressman Celler introduced H. R. 234, 76th 
Congress, First Session, to establish a United States Administrative 
Court to expedite the hearing and determination of controversies with 
the United States, and for other purposes. This bill was similar to the 
Logan Bill, 8. 3676—75th Congress, Third Session. It was superseded 
by S. 916 and H. R. 4235, 76th Congress, First Session. 

Up to this time all proposals had been directed toward the estab- 
lishment of a Federal Administrative Court, or the equivalent thereof. 
The first of the so-called administrative law bills was S. 915, introduced 
in the First Session of the 76th Congress by Senator Logan, to provide 
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for the more expeditious settlement of disputes with the United States. 
An identical bill, H. R. 4236, was introduced by Congressman Celler. 

The Logan-Celler Bill [S. 915 and H. R. 4236] represented the 
first introduction in Congress of the ABA legislative proposals on this 
subject, these bills having received formal approval of the ABA by 
action of its Board of Governors and its House of Delegates at their 
meetings in Chicago in January 1939. See ABA Journal, February 
1939, pp. 93-102. The bill as submitted by the Association’s Special 
Committee on Administrative Law was amended before being approved. 
The Committee was directed by the House of Delegates to take such 
action as might be necessary to obtain enactment of the endorsd bill. 
64 ABA Rep. 281 (1939). 

S. 915 was reported by the Senate Committee on the Judiciary, with 
amendments, on May 17, 1939. Sen. Rep. 442—76th Congress, 1st Ses- 
sion. The bill was passed by the Senate on July 1, 1939, but restored 
to the calendar by adoption of a motion to reconsider. H. R. 6324, 
practically identical with S. 915 as amended and passed by the Sen- 
ate, was introduced by Congressman Walter. 

An annotated copy of S. 915 as passed by the Senate was published 
on February 8, 1940, as Sen. Doe. 145—76th Congress, 3d Session. An 
analysis of this proposed legislation was printed in the Congressional 
Record of April 18, 1940, at pages 7225-7228. An article discussing it 
was printed in the Congressional Record of May 1, 1940 at pages 8242- 
8248. 

S. 915 and H. R. 4236 and H. R. 6324 departed from the adminis- 
trative court bills by providing for the ‘‘implementing’’ of administra- 
tive rules. 

The administrative court bills, however, continued to be presented 
to the Congress. S. 916 was introduced by Senator Logan, and H. R. 
4235 was introduced by Congressman Celler. These bills, proposing an 
administrative court of a chief justice and ten associate justices were 
similar to earlier bills on that subject. 

On February 24, 1939, the Attorney General announced the ap- 
pointment of a Committee to be known as the ‘‘Attorney General’s 
Committee on Administrative Procedure,’’ to study the practices and 
procedure of the various administrative agencies of the government, 
with a view to determining to what extent improvements were desirable. 
The Attorney General’s Committee requested the committees of the re- 
spective Houses of Congress to defer action on any of the administrative 
law or procedure measures then pending until after the Committee had 
completed its study and made its report and recommendations. 

H. R. 6324, which was practically identical with S. 915 as passed 
by the Senate, was reported by the House Committee on the Judiciary, 
with slight amendments, on July 13, 1939. H. Rep. 1149—76th Con- 
gress, Ist Session. It was passed by the House on April 21, 1940, by a 
vote of 287 to 97, and sent to the Senate. The bill was reported by the 
Senate Committee on the Judiciary on May 9, 1940, and passed by the 
Senate, with amendments, on November 26, 1940. The Senate amend- 











a >: a a Oe 


» at @e 4 tetdeo tet Ae bee! ot oth ite bt 


an do ea = -—-— 4 


nD -™~ ”*® La 











FEBRUARY, 1945 455 





ments were agreed to by the House on December 2, 1940. This bill, 
which had become known as the Logan-Walter Bill, was vetoed by the 
President on December 17, 1940. The veto was sustained by the House 
by a vote of 153 to 127, making Senate action unnecessary. 

In view of the fact that the Logan-Walter Bill, 8S. 915—H. R. 6324, 
was pending in the Congress, the report of the Special Committee on 
Administrative Law was received at the annual convention of the ABA, 
at Philadelphia, in 1940, and no action taken thereon. 65 ABA Rep. 215- 
220 (1940). 

The final report of the Attorney General’s Committee on Adminis- 
trative Procedure was dated January 22, 1941, and transmitted to the 
Senate by the Attorney General on January 24, 1941. Sen. Doc. 8, 77th 
Congress, 1st Session. 

The report of the Attorney General’s Committee on Administrative 
Procedure was followed by the submission to the Congress of three sets 
of bills. Bills to carry out the recommendations of the minority of that 
Committee were introduced as S. 674 and H. R. 4238, in the First Session 
of the 77th Congress. Bills to carry out the recommendations. of the 
majority of the Committee were introduced as S. 675 and H. R. 4782. 

At practically the same time there were introduced 8S. 918 and 
H. R. 3464. This bill soon obtained the label of ‘‘ABA Bill,’’ although 
it did not represent the views of the ABA. At the annual convention of 
the ABA in Indianapolis, in 1941, the Special Committee on Adminis- 
trative Law submitted, for adoption by the House of Delegates, a reso- 
lution approving a ‘‘statement of principles’’ set forth in its report. 
66 ABA Rep. 439-454 (1941). This ‘‘statement of principles’’ was im- 
mediately followed by a paragraph stating that S. 918 and its compan- 
ion bill H. R. 3464 ‘‘substantially comply with the foregoing statement 
of principles. The fact is mentioned here as a matter of record only, 
as we are not recommending the approval of the exact terms of any of 
these bills.’’ A somewhat similar statement is found in an article in the 
ABA Journal of March 1941, at pages 151-152. 

The ‘‘statement of principles’’ was amended by the Board of Gov- 
ernors, the amendment being concurred in by the Committee. The 
amendment expressed the opinion that S. 674 ‘‘is the bill which up to 
this time best embodies the above statement of principles.’’ The ‘‘State- 
ment of Principles,’’ as amended, was adopted by the House of Dele- 
gates. 66 ABA Rep. 404 (1941). 

Then came Pearl Harbor, and the War. For the next two years the 
Special Committee on Administrative Law devoted its energies to the 
development of the Conference on Administrative Law and other mat- 
ters covered in its Annual Report. 67 ABA Rep. 226 (1942). 

The situation was reviewed by the Committee in its report for 
1943. In a supplemental report submitted at the annual meeting in 
Chicago, in 1943, the Committee noted indications of renewed public and 
Congressional interest in the subject of administrative procedure, and 
submitted a tentative draft of material for Federal legislation on the 
subject, and urged the perfecting of a comprehensive proposal in order 








456 I. C. C. PRACTITIONERS’ JOURNAL 





to provide detailed proposals upon which attention could be focused, 
serve as mutual provisions for reference, and furnish a draft for con- 
sideration in the adoption of a general administrative procedure statute. 
68 ABA Rep. 249-253, 254-257 (1943). The House of Delegates ap- 
proved the recommendations of the Committee. 68 ABA Rep. 148 (1943). 

At a meeting of the House of Delegates of the ABA, on February 
28-29, 1944, a comprehensive bill to improve the administration of jus- 
tice by prescribing fair standards of procedure was approved without 
a dissenting vote. ABA Journal, April 1944, pp. 181-189. 

On March 2, 1944, Congressman Gwynne introduced H. R. 4314— 
78th Congress, Second Session, which would give effect to many of the 
ABA recommendations in the form in which they were embodied in ear- 
lier drafts. The Gwynne bill was not, however, the ABA bill in the 
perfected form which was approved by the House of Delegates. 

The ABA-approved bill was introduced in the Second Session of 
the 78th Congress by Senator McCarran, as S. 2030 and by Congressman 
Sumners, of Texas, as H. R. 5081. No action was taken on either of 
these bills. 

Also introduced in the Second Session of the 78th Congress was 
H. R. 5237, by Congressman Smith, of Virginia, to carry out the recom- 
. mendations of his Select Committee to Investigate Executive Agencies, 
as contained in the sixth intermediate report of that Committee, H. Rep. 
1797, 78th Congress, Second Session. 

S. 7 and H. R. 1203, introduced in the First Session of the 79th 
Congress, are similar to S. 2030 and H. R. 5081, and represent the latest 
recommendations of the ABA for legislation to improve the administra- 
tion of justice. 


Nore:—The following bills relating to administrative procedure 
have also been introduced in the 79th Congress: H. R. 184 (Celler), sim- 
ilar to S. 675, H. R. 4782, 77th Congress, to carry out recommendations 
of majority of Attorney General’s Committee. H. R. 339 (Smith) sim- 
ilar to H. R. 5327, 78th Congress. H. R. 1206 (Walter), similar to 
S. 674—H. R. 4238, 77th Congress, to carry out recommendations of 
minority of Attorney General’s Committee. 
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History and Work of the Board of Investigation 
and Research 


By Water McFarianp* 


Creation of the Board 


The Board of Investigation and Research, which ceased to exist 
on September 18, 1944, was created by Title III of the Transportation 
Act of 1940, approved September 18, 1940. Transportation has been the 
subject of many investigations during the past seventy years. For a 
number of years prior to 1940, however, there was a continuous and 
growing demand for a thorough investigation by an impartial body of 
such caliber that the results of its study would command the confidence 
of Congress and of the public. 

The pressure for such an investigation arose largely from the ‘‘de- 
pression’’ and was quite general, not being of a partisan or political 
character, although one of the first references to it occurs in the pre- 
election speech of President Roosevelt at Salt Lake City, September 17, 
1932, where he emphasized the need for a national policy. Among the 
chief proponents of some form of board or agency to make a thorough 
study and recommendation were The National Transportation Commit- 
tee’ which made a report in 1933; The Transportation Conference of 
1933-34, initiated through efforts of the Railway Business Association ; 
the Federal Coordinator of Transportation, in his third report, 1934;? 
the ‘‘Committee of Three,’’ appointed by the President, which reported 
to him on March 24, 1938 ;° the ‘‘Committee of Six,’’ appointed by the 
President, which reported to him on December 23, 1938;* and the In- 
terstate Commerce Commission, in its Annual Reports for 1938 and 
1939.5 Although the various recommendations differed in their nature, 
there was solid and substantial backing for some investigating board or 
agency. 


Organization of the Board 


The provisions of the Act relating to the Board were to become in- 
operative at the end of two years, unless extended by the President for 





* Assistant General Counsel, Chicago, Burlington & Quincy Railroad Company, 
formerly Assistant Chief Counsel of the Interstate Commerce Commission, and 
President of Association of I. C. C. Practitioners. Mr. McFarland spoke on this 
subject before the Chicago Regional Chapter of the Association on January 12, 1945. 
_ 2 Formed in 1932 at the request of certain business associations and financial 
institutions. The members were Calvin Coolidge, Bernard M. Baruch, Alfred E. 
Smith, Alexander Legge, and Clark Howell. 

2 House Document 89, 74th Congress, Ist Session, pages 8-9, 24-28. 

8 Chairman Splawn and Commissioners Eastman and Mahaffie. House Document 
No. 583, 75th Congress, 3rd Session, April 11, 1938. 

.. Committee members were M. W. Clement, Carl R. Gray and Ernest E. Norris, 
railroad presidents, and George M. Harrison, B. M. Jewell, and D. B. Robertson, 
railway labor executives. 


5 1938 Annual Report, pages 23-25; 1939 Annual Report, pages 15-16. 
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an additional period of not to exceed two years. Section 305 required 
a preliminary report by the Board on or before May 1, 1941. 

Unfortunately, the Board got off to a bad start. Not until March 20, 
1941, were nominations sent to the Senate for approval. The names sub- 
mitted were those of Wayne Coy, Nelson Lee Smith, and Charles West.® 
On April 24, 1941, Mr. Coy was appointed head of the Office for Emer- 
gency Management,’ and on April 29 his nomination as a member of the 
B. I. R. was withdrawn. On July 26, 1941, it was reported that Mr. 
West’s nomination was withdrawn, and the nominations of Messrs. C. 
E. Childe and Robert E. Webb were submitted.® 

The members of the Board finally assumed office on August 22, 1941. 
However, although there previously had been a small appropriation for 
organization purposes, funds to engage the necessary staff did not become 
available until December 17, 1941." 

The Board started to operate at a bad time. At once it was in com- 
petition for men with the armed services and with war industries. 

The Board also was restricted as to salaries it could pay, thus handi- 
capping it in attracting men with the experience and ability. necessary 
to take a leading part in its work. I have great sympathy with the ef- 
forts of the Board to recruit its staff and am convinced that it tried to 
build up a good organization. 


Duties of the Board 


The Board’s duties were outlined in Section 302 of the Transporta- 
tion Act of 1940. Paragraph (a) specified three subjects for investi- 
gation : 


(1) ‘‘the relative economy and fitness of carriers by railroad, 
motor carriers, and water carriers for transportation service,’’ or 
any particular classes thereof, ete., with a view to their development 
to provide an adequate transportation system to meet the needs of 
the commerce of the United States, of the Postal Service, and of 
the National defense; 

(2) publie aids to carriers, ete.; and 

(3) the extent to which taxes are imposed upon such carriers 
by the United States and by the States and subdivisions thereof. 


Those subjects were sufficiently general to afford some justification 
for very sweeping investigations, but paragraph (b) gave the Board a 
roving commission to do about anything it chose: 


‘The Board is further authorized, in its discretion, to investi- 
gate or consider any other matter relating to rail carriers, motor 
carriers, or water carriers, which it may deem important to inves- 


6 Traffic World, March 22, 1941, page 691. 

7 Traffic World, April 26, 1941, page 1032. 

8 Traffic World, May 3, 1941, page 1127. 

® Traffic World, July 26, 1941, page 196. 

10 Annual Report of the Board for the period ended September 18, 1942, House 
Document No. 846, 77th Congress, 2nd Session, page | 
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tigate for the improvement of transportation conditions and to 
effectuate the national transportation policy declared in the Inter- 
state Commerce Act, as amended.”’ 


As will be seen, the Board undertook a very ambitious plan of in- 
vestigation. Under all the circumstances, this probably was unwise. 
Nevertheless, with the exception of the interterritorial rates, it was a 
natural thing to do, and Congress, in effect, had left the scope of the 
investigation to the discretion of the Board. 


The Interterritorial Freight Rate Study 


One study made by the Board bulks so large in the picture from 
many angles that it deserves special consideration. This is the so-called 
‘‘interterritorial freight rate study.’’ 

For some years the question of interterritorial rates has been the 
subject of controversy. It is unnecessary to discuss the merits of the 
matter here, but the rate cases dealing with the dispute have been given 
a political flavor and background. For example in State of Alabama 
v. New York Central R. Co., 235 I. C. C. 255, popularly known as the 
‘Southern Governors’ Case,’’ Commissioner Eastman, in dissenting, 
had occasion to say, page 333, ‘‘It has become a political issue.’’! 

In September, 1941, the Board was seeking to secure an additional 
appropriation to carry on its work.’* The President requested a sub- 
stantial appropriation, to remain available until September 18, 1942,'8 
but the House Committee refused to recommend it.4* The Senate Ap- 
propriations Committee reported the appropriation bill with the item in 
it as recommended by the President, but added a requirement that 
the Board should make a study of the interterritorial freight rate sit- 
uation.‘5 In the appropriation bill, as passed by Congress and sent to 





11 Commissioner Eastman said: 


“The Commission is called upon to decide this case, on the record, after it 
has in effect been decided, in advance and without regard to the record, by 
many men in public life, of high and low degree, who have freely proclaimed 
their views on what they conceive to be the basic issues. Their thesis has been 
that the section of our country generally known as the South is our ‘Economic 
Problem No. 1,’ because, among other things, it is low in industrial develop- 
ment, and that a major reason for this condition has been and is an unfair 
adjustment of freight rates which has favored the producers of the Nortlf and 
burdened those of the South. It has become a political issue. While, however, 


the South gave birth to the issue, public representatives of the West now cry ° 


out against like supposed oppression, and public representatives of the North 

or East, as it is variously called, have risen in defence of their section. 
Under such conditions, it is not easy to decide the case without being in- 

fluenced by emotional reactions, one way or the other, which should play no 

part in the decision. It is all the more important, therefore, that we should 

make every effort to reach our conclusions with cold impartiality, for this Com- 

mission has an equal duty with respect to every part of the country, and nothing 

will speed its ruin more quickly than the disease of sectionalism.” 

12 Traffic World, September 13, 1941, page 628. 

13 Traffic World, November 29, 1941, page 1408. 

14 Traffic World, December 6, 1941, page 1487. 

15 Traffic World, December 13, 1941, page 1553. See also editorial of Dec. 20, 

1941, page 1572. 
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the President on December 15, 1941, the item for the Board was in- 
cluded. House conferees had prevailed in striking out the requirement 
for the rate investigation; but Senator McKellar read to the Senate a 
letter signed by the three board members, assuring the Senate subcom- 
mittee that, if the funds were appropriated, the Board would immed- 
jiately investigate the freight rate structure of the country.‘ Chairman 
Lea, of the House Committee on Interstate and Foreign Commerce, said 
the Board was appointed for an entirely different purpose.'® 

There were many reasons why the Board should not have under- 
taken the interterritorial freight rate study, including, among others: 


(1) The question is essentially one of rate-making, a subject 
committed to the Commission by the Interstate Commerce Act; 

(2) This particular phase of rate-making had been specifically 
confided to the Commission by Section 5(b) of the Transportation - 
Act of 1940; and 

(3) The Commission was, at the time, deeply engaged in an 
extensive investigation of interterritorial class rates in the portion 
of the country east of the Rocky Mountains, and of the possibility 
of having a uniform classification throughout the country.* 


The Board endeavored to justify its action by saying that its inves- 
tigation would be different from that of the Commission. 

In its Annual Report for the Period Ended September 18, 1942,7* 
page 53, the Board said: 


‘‘The Board has undertaken an investigation of the interterri- 
torial freight-rate structure of the country. It is widely recog- 
nized that freight-rate adjustments affect the movement of traffic, 
and consequently the efficiency with which the Nation’s transpor- 
tation facilities and resources are utilized. Similarly, transporta- 
tion charges may exert an important influence upon the economic 
development of the country as a whole or upon the growth of par- 
ticular sections.’’ 


The differentiation from the Commission’s investigation was at- 
tempted on page 56. Among other things, it was said: 


‘‘The Board is interested primarily in the economic effects of 
existing and proposed rate levels and structures upon the national 
economy and in the questions of public policy which are involved in 
the controversy.’’ 


The subject also was discussed in the Annual Report of the Board 
for the Year Ended September 18, 1943, page 13. 


16 Traffic World, December 20, 1941, page 1612. 

ot Dockets Nos. 28300 and 28310. 

18 House Document No. 846, 77th Congress, 2nd Session, September 22, 1942. 
n — by House Committee on Interstate and Foreign Commerce, September 
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It is hard to understand the attempted differentiation between what 
the Board was trying to do and the Commission’s investigations. Clear- 
ly, the subject matter was freight rates ; and it is equally obvious that the 
Commission possessed ample power to deal with the matter and actually 
was doing so. In fact, the rate structure of the country, in general, 
has been prescribed by, or reflects the views of, the Commission.”° 

It is obvious many members of the Senate and House desired to 
have the investigation made, but it would seem that precedence should 
have been given to the three subjects specifically covered by Section 
302(a) of the Act creating the Board. Instead, the investigation seems 
to have been given right of way, pursuant to the promise to the Senators 
that it would be undertaken immediately. The Board issued its ‘‘Sum- 
mary Report on Study of Interterritorial Freight Rates’’?! on March 
30, 1943, and its more elaborate ‘‘Report on Interterritorial Freight 
Rates’’*? on September 24, 1943. 

As contrasted with this expedited treatment, the final reports on 
‘*Relative Economy and Fitness,’’ ‘‘Public Aids,’’ and ‘‘Carrier Tax- 
ation,’’ which the Board was specifically directed to investigate, were 
not released until September 18, 1944. Apparently they were not mim- 
eographed or printed at the time and are at present buried so far as the 
public is concerned.** A ‘‘Preliminary Report’’ on ‘‘Relative Economy 
and Fitness of Carriers’’ was released on May 16, 1944 containing a 
recommendation for three new Federal agencies or offices. 

Coming first, the ‘‘Summary Report’’ on interterritorial freight 
rates was more important than the later complete report. Bills were 
introduced varying in detail to carry out the majority recommendations 
of the Board. These were, in substance, that Congress amend the Inter- 
state Commerce Act by declaring that a uniform classification of freight 
and a uniform scale of class rates are desirable for application through- 
out the United States, except where departure may clearly be required; 
and that the Commission be given the task of establishing such a uniform 
classification and scale of rates, with only such exceptions as may in par- 
ticular instances be shown to be necessary, within a period of three years. 

Many things might be said about the Summary Report, and par- 
ticularly the conclusions and recommendations of the majority of the 





20 Commissioner Eastman, testifying in his capacity of Director, Office of De- 
fense Transportation, at the hearings on S. 942, “Regulation of Rate Bureaus,” be- 
oy the Senate Committee on Interstate Commerce in June, 1943, said, pages 834, 


“It is also the fact that by far the greater part of the freight-rate structure 
has at one time or another been under Commission review. The great ma- 
jority of the rates charged are equal to or below those which have beén pre- 
scribed by the Commission as maximum reasonable rates, and conform to rela- 
tions between commodities and species of traffic and between localities and 
sections of the country established by the Commission after long and painstaking 
investigation.” 

21 House Document 145, 78th Congress, Ist Session. 

22 House Document 303, 78th Congress, Ist Session. 

28 Since that time, the “Report on Practices and Procedures of Governmental 
Control” has been printed as House Document No. 678, 78th Congress, 2nd Session, 
but copies are scarce. 
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Board. Aside from critical analysis of the study itself and the staff con- 
clusions, the Board’s report simply reaches its own conclusions and 
ealls for legislation to put them into effect except where those affected 
can prove that ‘‘in particular instances’’ departures should be made.** 

It was a source of great regret to those of us who wished to see 
the Board make a good record and prepare reports which would com- 
mand the confidence of Congress and the public generally that the 
Board was forced to make this investigation or else fail to secure an 
adequate appropriation. Our forebodings were realized when the Sum- 
mary Report was released, with the Board divided along sectional lines, 
and was followed immediately by a deluge of bills which would interfere 
materially with the free exercise of the Commission’s discretion in pre- 
scribing rates. 


Other Reports Made Before September 18, 1944 


Pursuant to the authority conferred by Section 306 of the Trans- 
portation Act of 1940, the President, by Proclamation dated June 26, 
1942, extended the provisions of that Act relating to the Board until 
September 18, 1944, thus giving it a life of about three years. 

Prior to the date its existence terminated, the Board made two 
annual reports, in the nature of progress reports, and also made a num- 
ber of other reports, including the two dealing with interterritorial 
freight rates. 

On November 24, 1943, the Board issued its ‘‘Report on Rate- 
Making and Rate-Publishing Procedures of Railroad, Motor, and Water 
Carriers.’’25 With some reservations, it seems to me that, on the whole, 
this is a good report. It reviews in detail the procedure followed by 
the various rate bureaus, etc., concludes that such organizations are 
necessary, and recommends legislation removing any doubt as to their 
legality and extending the jurisdiction of the Commission. 

A preliminary report on ‘‘Relative Economy and Fitness of the 
Carriers’? was made May 16, 1944.26 Part II thereof is simply a prog- 
ress report on related investigations.27 The report is notable for four 
things: 





24 An analysis of the “Summary Report” is impossible in a discussion of this 
sort. However, attention is invited to the fact that, in the staff report, after analyz- 
ing the situation of various industries, it was said: 

“The preceding analysis of industries according to the factors which af- 
fect their location indicates that the locational pattern of the manufacturing 
industries of the country would be affected only to a limited extent by the 
equalization of freight rate levels, particularly the levels of class rates.” 

_ Also, although the effect is sought to.be minimized and qualified, it is admitted 
in the staff report, after referring to differences in composition of traffic: 

“It follows that a higher rate level in one territory than in another may be 
necessary to support the railroads in that region, even if average transportation 
costs are identical.” 

25 House Document No. 363, 78th Congress, Ist Session. 
26 House Document No. 595, 78th Congress, 2nd Session. 
27 Pages 14 to 20 
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(a) It recommends the creation of a permanent Federal Transpor- 
tation Authority to undertake transportation research, promotion and 
planning; an Office of Public Transportation Counsel to be lodged in 
the Department of Justice; and a National Transportation Advisory 
Council.”* 

Without going into the matter at any length, it may be said that 
these recommendations are open to serious objections as creating con- 
fusion in transportation regulation and increasing public expenditures. 
While something can be said for them in theory, it is very doubtful if 
they would work well. According to both the Supreme Court and the 
Commission, the latter represents the public interest. The Commission 
has a good record and both power = responsibility should be concen- 
trated in the Commission. 

(b) The report emphasizes cost of service as the chief factor in rate- 
making. It never has been so considered by the Commission. The sub- 
ject is too large to discuss, but it may be stated that, while average cost 
must be given consideration, it is impracticable and undesirable to make 
eost of service the controlling factor in prescribing line-haul rates.?® 

(ec) The report also reargues the interterritorial rate situation. 

(d) Largely on account of (b) and (¢), presumably, the report 
reaches the conclusion, in effect, that the 57 years of rate regulation 
by the Commission have been a failure. On pages 5 and 6 it was said: 


28 These recommendations were embodied in S. 2085, introduced by Senator Hill 
of Alabama on August 18, 1944. The bill was reintroduced in the present Session 
of Congress as S. 82. 

29 In Switching at St. Louis and East St. Louis, 120 1. C. C. 216, 220, the Com- 
mission said: 


“A cost study is ordinarily little more than a very rough indication, and 
even if unusually comprehensive and exact, it should not be the sole basis tor 
fixing rates. The value of the service to the shipper and many practical con- 
siderations may be of equal or greater importance.” 

See also: Rates on Cotton to Gulf Ports, 123 I. C. C. 685, 702. 

Moreover, the Commission quite consistently has held, as well expressed in 
City of Spokane v. N. P. Ry. Co., 15 1. C. C. 376, 391-4, that, in fixing rates, it must 
have regard not altogether to any one railroad, but to the whole situation, and 
must consider the effect of any order upon all carriers whose existence is essential 
to the territory served. This is not primarily for the benefit of the carriers but for 
the reason that if lower rates were prescribed for the stronger roads, they would 
attract the competitive traffic and exterminate the weaker lines. General Commodity 
Rate Increases, 1937, 223 |. C. C. 657, 741-5; Increased Railway Rates, Fares, and 
Charges, 1942, 248 1. C. C. 545, 609. 

In this connection the most important and significant cost, and one readily as- 
certained, is the total cost of doing business, which may be compared with net rail- 
way operating income and with net income. In Dayton-Goose Creek Ry. v. U. S 
263 U. S. 456, 483, the Supreme Court said: 


“It is clearly unsound to say that the net operating profit accruing from a 
whole rate structure is not relevant evidence in determining whether the sum 
of the rates is fair. The investment is made on the faith of a profit, the profit 
accrues from the balance left after deducting expenses from the product of the 
rates, and the assumption is that the operation is economical and the expendi- 
tures are reasonably necessary. If the profit is fair, the sum of the rates is so. 
If the profit is excessive, the sum of the rates is so.’ 
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‘These objectives have been clearly contemplated in the declar- 
ation of national policy in our various transportation acts including 
the Transportation Act of 1940, but they have not been and are 
not being achieved. Transportation regulation in this country has 
failed in its primary purpose which is to promote commerce both 
by providing transportation at reasonable rates for each service per- 
formed and by cutting out by the roots every form of discrimination 
and favoritism. The basic law forbidding unjust discriminations 
and undue preferences and advantages has been largely nullified 
by interpretations holding that the term ‘unjust discrimination’ 
applies only to like or similar services, and that preferences and ad- 
vantages are not unlawful when they grow out of differences in 
competitive conditions. Theoretically, rate levels are related to the 
two factors of cost of the service and value of the service. Actually, 
however, the freight-rate structure has become a crazy-quilt of 
inequalities and discriminations. An outgrowth of the monopolistic 
theory of charging ‘what the traffic will bear,’ it has evolved under 
destructive competition between carriers, pressure of powerful ship- 
pers, compromise, and tradition. This condition has aptly been 
summed up as the ‘rule of the four C’s’; custom, competition, com- 
parison, and compromise. Regulation has modified, but has not 
fundamentally changed these patterns. 

‘‘In the judgment of the Board the three stated objectives can 
be attained only through changes in governmental regulatory and 
administrative policy and by means of the research, planning, and 
promoticnal machinery recommended in this report. Moreover, 
steps should be taken now to avoid in the future the ill effects of 
transportation problems which plainly can be discerned. The in- 
tense competition between carriers, which threatened their very 
existence during the depression, should not be allowed to return 
at the close of the war. Each form of transport can and should 
have its proper part in the readjustments that will be necessary 
to reestablish a peacetime economy. Achievement of such a goal 
requires wise consideration and action now.”’ 


It is doubtful if the Board’s conclusions will appeal to many per- 
sons who are acquainted with the subject. Regulation is by no means 
perfect, but it has been reasonably successful instead of being a failure. 

On May 29, 1944, the Board made a report® on ‘‘Hourly Remun- 
eration Rates in the Transport Industry.’’ This is a rather technical and 
specialized statistical study. 

On June 2, 1944, the Board made a Summary Report on ‘‘ Federal 
Regulatory Restrictions upon Motor and Water Carriers.’’* The sub- 
stance of this report (page 24) is that the Board thinks the Interstate 
Commerce Act should be amended in such manner as to indicate to the 
Commission that, in issuing certificates and permits, it should not in- 





80 House Document No. 623, 78th Congress, 2d Session. 
31 House Document No. 637, 78th Congress, 2d Session. 
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clude so many restrictions as to commodities carried and persons and 
territories served.®? 


Reports Made on September'18, 1944 

On the day it expired, the Board transmitted to the President and 
Congress 14 reports, two of which were subdivisions of one of the re- 
maining twelve. Unfortunately, except for the meager statements in a 
press release, these reports were not made available to the public. Copies 
will not be distributed except to the extent that Congress orders the 
reports published.** The Board, by a September 19, 1944 press release, 
gave a brief summary of the various reports, which constitutes the only 
information generally available. 

The press release listed the final reports transmitted September 18, 
1944, and also the earlier reports of the Board. Perhaps the scope of 
the Board’s work can best be understood by taking the outline of its 
‘‘Research Program’’ on page V of its Annual Report for the Year 
Ended September 18, 1943, and checking against it the reports issued, 
as shown in the press release, as nearly as they can be matched. 


Subject Report 
Interterritorial Freight Rates (Summary) March 30, 1943 
(Final) September 24, 1943 
Carrier Taxation September 18, 1944 
Public Aids to Carriers September 18, 1944 
Relative Economy and Fitness 
of Carriers (Preliminary) May 16, 1944 


(Final) September 18, 1944 
Technical Studies 


Cost techniques and compara- 


tive cost studies September 18, 1944 
Economic studies 
Traffic flow and distribution September 18, 1944 


Shipper-carrier relations 
Rate-making and publishing 
procedures of rail, motor, 
and water carriers November 24, 1943 
Labor Studies 
Hourly remuneration rates by 
occupations in the transporta- 


tion industry May 29, 1944 
Railroad consolidation and 
employee welfare September 18, 1944 


Other studies 
Trade barriers in motor trans- 


portation September 18, 1944 
Practices and procedures of 
governmental control September 18, 1944 
82 The Commission now has ample authority to deal with this subject on the 
merits of each case, which seems preferable to the = directions recommended 
by the Board. Noble v. United States, 319 U. S. 88; Chicago, St. P. M. & O. Ry. Co. 
v. U. S., 322 U.S. 1. 
88 Traffic World, September 23, 1944, pages 787, 789. Reference already has 


been - os to the difficulty encountered in securing a copy of the only one thus far 
printed. 
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Some of the subsidiary studies listed in the 1943 Annual Report 
are omitted from the list for the reason that apparently they did not 
progress to the point where there was Board action regarding them. On 
the other hand, four final reports were made which, with the frag- 
mentary information now available, cannot be matched with the studies 
listed in the 1943 Annual Report. The four reports in question, all 
made on September 18, 1944, and all, apparently, related to the general 
subject of ‘‘ Relative Economy and Fitness of Carriers’’ are as follows: 


The National Traffic Pattern 

Carload Traffic Study, 1939 

Technological Trends in Transportation—Post-War 
Capital Requirements 

Federal Restrictions on Motor and Water Carriers.** 


I have found it practicable to ascertain so little about these reports 
that it would serve no useful purpose to speculate regarding them. The 
best I could do was to borrow from some of my more fortunate friends 
a copy of the ‘‘ Report on Practices and Procedures of Government Con- 
trol’’ and excerpts from what appear to be the reports on ‘‘ Public Aids’’ 
and ‘‘Taxes.”’ 

The September 18, 1944, ‘‘Report on Practices and Procedures of 
Governmental Control,’’ which was printed, is a document of 262 pages, 
the report proper comprising the first 179 pages. It is well written and 
contains a good deal of information. For example, the historical portion 
of ‘‘III. The Interstate Commerce Commission: The Development of 
Its Duties and Powers,’’ pages 33-46, will be helpful to any one seeking 
to secure historical data in compact and convenient form. 

‘When it comes to the comments and conclusions scattered through 
the report, and summarized at pages 165-179, no doubt there will be a 
wide difference of opinion. It may well be that the conclusions reached 
and the recommendations made will appeal to many or most of you. 
Personally, I either disagree with, or doubt the practicability of, the 
12 recommendations appearing on pages 176-178. Perhaps this simply 
reflects too great familiarity with some of the difficulties and objections 
which would be encountered and insufficient optimism concerning ability 
to surmount them. 

Recommendations 1 and 2 deal with expediting proceedings before 
the Commission. This is a subject which has been considered by the 
Commission and practitioners before it for many years. It is, of course, 
desirable to expedite proceedings, but it is even more important to give 
every interested party a full and fair hearing and decide the cases prop- 
erly. Particular cases, of course, can be selected and expedited, with 
the cooperation of the parties. I have considerable doubt about the 
feasibility of greatly reducing the average time taken in adversary cases 
unless the Commission is willing and able to incur additional expense 


ee There was a “Summary Report” on this subject, June 2, 1944, discussed 
earlier. 
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by sending its Examiners on very short and frequent trips; will ma- 
terially reduce the time for filing briefs, ete.; and rather arbitrarily deny 
requests for extensions of time, ete. This is not a new subject. 

Recommendations 3 and 4 deal with the desirability of having the 
Commission (a) reduce to more precise statement the major principles 
of regulation which have been evolved in the course of its administration 
and (b) inelude in its Annual Reports, where feasible, statements of the 
principles of regulation it has developed. Agreeing fully that such a 
statement would be convenient, it impresses me as virtually impossible. 
The subject is too complicated, there are too many reports to consider, 
the reports are not always harmonious with one another, and too many 
of them turned upon some peculiar factual situation not readily reduced 
to the form of a doctrine or principle. The history of the Commission’s 
‘‘Conference Rulings’’ indicates on a small scale the impracticability of 
following the recommendations. These rulings at one time served a very 
useful purpose, but some of them became obsolete. Serious consideration 
was given to revising and bringing them down to date, but the difficul- 
ties were so great that, instead, they were withdrawn. 

The fifth recommendation is that the Commission ‘‘should expand 
its research activities, in connection with its regulatory work.’’ While 
this subject is discussed at pages 143-160, the suggestions are not suf- 
ficiently specific to show just what the Commission would be expected 
to do. Possibly something along the lines of the Board’s interterritorial 
freight rate study is envisaged. Moreover, there would be the temptation 
to stray away from the development of transportation and into the fields 
of social planning.*® It also is interesting to observe that recommenda- 
tion 10 contemplates a ‘‘Federal Transportion Authority’’ which, ap- 
parently, also would indulge in ‘‘research’’ of certain kinds (pages 
150-160). The Commission now makes recommendations concerning 
legislation ; is consulted by the Congressional committees on matters of 
legislation relating to carriers subject to its jurisdiction; and has power 
to make such investigations as it may deem necessary. It is doubtful, at 
least, whether any research work beyond what the Commission has been 
doing would repay the effort and expense. 

Recommendations 6, 7 and 8 deal with internal reorganization of 
the Commission itself by (a) creating an appellate division, (b) estab- 
lishing regional offices, each in charge of an experienced and responsible 
official, and (c) fixing the term of the Chairman at more than one year. 
These are not new matters, and apparently the Commission has power 
under existing law to make the changes, if desired. Much can be said 
for and against each suggestion. It may be pointed out that the Com- 
mission now has regional offices for a number of its bureaus, and that 
there are obvious objections to regional commissions; and the Commis- 






































































































































35 See report on “The Future of Transportation,” submitted by the National 
Resources Planning Board (September, 1942), pages 21, 36-41, 43. On page 33 it 
was said: “Transport facilities, rates and services constitute important potential tools 
for Government planning.” The thought is developed by some interesting illustra- 
tions of what might be done. 
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sioners know more than any outside body the relative advantages and 
disadvantages of having the Chairman serve more than one year. 

The ninth recommendation is that the Interstate Commerce Act be 
codified. This has much to commend it, and an attempt to do something 
along these lines was made in 1940, but was given up. Experience at 
that time indicates that, if anything of the sort is done, it will be a pro- 
tracted task as those directly affected are much more interested in the 
substance than the form of the law, and there will be fear that substan- 
tive changes would creep into the codification and not be discovered 
until too late. 

Recommendations 10, 11 and 12 relate to the creation of three new 
Federal agencies. This was discussed in connection with the prelim- 
inary report on ‘‘ Relative Economy and Fitness of the Carriers.’’ In 
the past there has been substantial support for some sort of agency, 
whether Transportation Board, Authority, Coordinator, etc., to do pro- 
motional or planning work, but I am not familiar with such support for 
a ‘‘National Transportation Advisory Council’’ or an ‘‘Office of Public 
Transportation Counsel’’ in the Department of Justice. Indeed, so 
long as the United States is named as a defendant in suits to set aside 
orders of the Commission, and the Department of Justice is called upon 
to participate in defending such orders, the Commission’s history 
through the years indicates possible embarrassment in doing anything 
which might lead to conflict between the Commission and the Depart- 
ment. It would seem that the best. prospect for sound and effective 
transportation regulation is to center power and responsibility in the 
Commission, rather than scatter them among several Federal agencies. 
‘‘Too many cooks spoil the broth’’ still holds good. 


Appraisal of the Board’s Work 


Obviously, until we are able to examine the numerous reports sub- 
mitted September 18, 1944, we cannot intelligently appraise the work 
of the Board. There is no doubt that the Board’s staff labored diligently ; 
and in all probability it will be found that the various staff reports con- 
tain a mass of valuable information from a historical and statistical 
standpoint. It is unfortunate that, apparently, the Board had neither 
time nor money to have its September 18, 1944, reports printed or! even 
mimeographed. 

It is quite possible that, in retrospect, competent research men will 
conclude that the Board performed a valuable function as a collector of 
facts. On the other hand, most persons probably will agree that the 
Board failed to submit a report which would serve as a basis for legis- 
lation upon the three subjects specified by Congress in the Transporta- 
tion Act of 1940. In an editorial in the Traffic World for September’ 
23, 1944, pages 752, 790, the following is quoted from the separate 
statement of one of the Board members: 


‘‘It is unfortunate that, in reporting on the controversial sub- 
ject of public aids (subsidies) to the carriers, the Board is com- 
pelled to submit separate statements of the two members, accom- 
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panied by a copy of a staff report to the Board, which cannot be 
accepted or approved by either member as the report of the Board.”’ 


The editorial then proceeds to say that the separate statement dealt: 


‘*... with the report of the Board on Public Aids to Carriers, one 
of the three specific subjects Congress directed the Board to inves- 
tigate and with respect to which to make determinations on the 
facts. Separate statements also were filed with respect to the 
Board’s staff report on Carrier Taxation, another of the three 
specific subjects as to which Congress asked the facts. As to the 
third subject—Relative Economy and Fitness of the Carriers—the 
Board, as had been previously revealed in a preliminary report, 
recommended the creation of additional transportation agencies.’’ 


There were many reasons and some extenuating circumstances for 
the failure of the Board to perform well its chief function. These in- 
cluded the great delay in appointing the Board; the difficulty in secur- 
ing competent men for key positions; the reluctance of.the House to 
appropriate money for the Board; the refusal of the Senate'to appro- 
priate money for the Board unless the Board would agree immediately 
to make an interterritorial freight rate study; the acceptance of this 
condition by the Board; the consequent loss of prestige by the Board; 
the loss, at various times, of the Board’s Chairman*® and various mem- 
bers of the staff; the great delay in performing the tasks specifically out- 
lined in the Transportation Act of 1940; the submission to the President 
and Congress, on the last day of the Board’s existence, of a great mass 
of unprinted reports; and the inability of the two remaining members, 
of the Board to agree with each other or with the members of their staff 
on some important features. 

The Board was partly the victim of circumstances and partly of its 
own failure to concentrate upon the tasks specifically assigned to it by 
Congress, leaving other matters for later study. The history of the 
Board, briefly outlined, indicates a growing indifference to and lack of 
interest in the Board by both the Executive and Legislative branches 
of the Government. In the dilemma presented by the fear of not 
securing the appropriation required for its work, the Board secured its 
appropriation, but paid a high price for it in loss of standing.*? After 
its excursion into the highly controversial and political atmosphere of 
interterritorial freight rates, it may be that even well-reasoned and unan- 
imous reports on the subjects committed to it by Congress would not 
have commanded the confidence and respect necessary to make them 
helpful to Congress and the public. As a matter of fact, the reports 


36 In September, 1943, the President nominated Nelson Lee Smith, Chairman of 
the Board, to be a member of the Federal Power Commission (Traffic World, 
September 18, 1944, page 686). The vacancy on the Board was not filled. 

87 Chairman Lea of the House Committee on Interstate and Foreign Commerce 
said (Traffic World, December 20, 1941, p. 1612) that the Board was created “for 
an entirely different purpose.’ 
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on the three subjects (each of which is by a two-member Board), appear 
to be of a nature to bewilder rather than help Congress. Taking up the 
three subjects in their sequence: 

(1) Reference already has been made to the preliminary report on 
‘‘Relative Economy and Fitness of the Carriers.’’ Nothing in the press 
release indicates that the final report makes any additional contribution. 

(2) With regard to public aids to carriers, it appears that the 
Board’s staff made a report, and that the two Board members submitted 
separate statements, neither of them fully agreeing with the staff report. 

(3) What was just said about ‘‘public aids’’ also seems to apply to 
the tax report. 

Probably, when all the facts are known, it will be concluded that 
the work from a research standpoint has substantial value to future in- 
vestigators ; but that, as a real and substantial aid to Congress, the major 
reports are of little value. They will not stand comparison with those 
of the Federal Coordinator of Transportation in this respect. Certainly, 
as judged from information now available, the history and accomplish- 
ments of the Board have been disappointing. Probably we should write 
it down as another casualty of the War. 





INDUCEMENT RATES BASED ON HEAVIER LOADING 


Possibly new practices in railroad rate-making are in the offing. 
Economies effected during the war period as a result of heavier loading 
of cars have called attention to the possibility of retaining these ad- 
vantages after the war by a system of inducement rates based upon 
the principle of heavier loading. 

Already the Traffic Executives Association of the Eastern Railroads 
has planned hearings on proposed reduced commodity rates in connec- 
tion with alternative increased minimum weights. Many interesting 
problems, both from the carrier and the shipper viewpoints, appear to be 
involved in these proposals. Of interest in this connection is the recent 
decision by the Commission, together with the dissentng opinion by Com- 
missioner Alldredge, in Docket No. 28800, Blytheville Chamber of Com- 
merce, et al. v. Aberdeen and Rockfish Railroad Company, et al., in re- 
spect to differences in rates based on differences in minimum weights. 





I. C. C. Legislative Committee Opposes Legislation 
Recommended by Late Board of Investi- 
gation and Research 


The Commission’s Legislative Committee consisting of Commis- 
sioner Splawn, Chairman, and Commissioners Mahaffie and Rogers, in 
a letter dated January 17, 1945, to Senator Burton K. Wheeler, Chair- 
man of the Committee on Interstate Commerce of the Senate, recom- 
mended against enactment of a bill (S. 82) introduced by Senator Hill 
“*to supplement the National Transportation Policy and to aid in 
achieving such policy.’’ This bill embodied recommendations of the 
late Board of Investigation and Research: 


As To Proposed Change in the Declaration of Policy 
in the Present Law. 


The Commission’s Legislative Committee, after referring to declar- 
ation of policy in the Transportation Act of 1940 and in section 500 of 
the Transportation Act of 1920, said that the proposed declaration of 
policy in the bill ‘‘appears to us to conflict with existing statements.”’ 
The Committee then said: 

We therefore suggest that, if any modification of the national trans- 
portation policy is contemplated at this time, the present statement in 
the Interstate Commerce Act, as well as certain other provisions thereof 
to be mentioned later, should be amended without making an additional 
statement of policy in another Act. 

Clause (a) of the proposed declaration would provide ‘‘that the 
transportation services of all common carriers, by any means of trans- 
portation, be furnished in such a manner that the shipper will have a 
freedom of choice in the selection of reasonable through routes and 
rates by the use of such transportation agencies and facilities of the 
same or different types as may be needed to foster and serve commerce 
economically and efficiently.’’ Except for the reference to through 
routes and rates, this clause would add little or nothing to the present 
objective before quoted ‘‘to promote safe, adequate, economical, and 
efficient service ... .’’ 

Clause (b) would provide ‘‘that, to aid in effectuating this policy, 
the Interstate Commerce Commission shall require carriers by rail, 
water, and motor to establish reasonable joint through routes and facili- 
ties for the transportation of property with reasonable rates, charges, 
classifications, rules and regulations applicable thereto.’’ At present, 
this Commission is empowered by the Interstate Commerce Act to es- 
tablish through routes and joint rates over the lines of two or more 
railroad carriers, two or more water carriers, or one or more railroad 
carriers and one or more water carriers, ‘‘whenever deemed by it to 
be necessary or desirable in the public interest, after full hearing upon 
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complaint or upon its own initiative without complaint.’’ It is not 
clear whether the proposed clause (b) would have the effect of removing 
the requirement that the through routes and joint rates could be estab- 
lished only upon a showing that they are necessary or desirable in the 
public interest. 

We now have no power to establish through routes and joint rates 
by two or more motor common carriers of property or a motor carrier 
and a railroad or a water carrier. If we are to be given this power, it 
would seem desirable and perhaps legally necessary that part II of the 
Interstate Commerce Act be amended by addition of the specific power 
to establish through routes and joint rates similar to that contained in 
parts Iand III. At the time of the enactment of part II the Congress 
presumably did not consider it desirable to provide for the compulsory 
establishment of through routes and joint rates covering transportation 
partly or wholly by motor vehicle. As to whether such a provision is 
now needed we have no opinion to express at this time. That is a ques- 
tion upon which your committee may wish to ascertain the views of 
shippers and carriers before acting. 

Clause (c) of section 2 would provide ‘‘that all rates and charges 
of all carriers for hire, by any means of transportation, shall be free 
from discriminations, preferences, prejudices, or inequalities which are 
injurious to commerce and shall be in reasonable relationship to the 
cost of the service and the revenue needs of the carriers.’’ Except for 
the use of the word ‘‘inequalities’’ this clause merely expresses ideas 
embodied in the present statement of policy and numerous other sec- 
tions of the Interstate Commerce Act... 


Proposed Revisions as to No Limitation on Competition 


On this subject the Commission’s Legislative Committee said: 

Of principal importance in section 2 of the bill is clause (d)— 
‘‘that no limitation or restriction designed to limit or prevent competi- 
tion shall be imposed upon any such carrier or any transportation ser- 
vice which shall have the effect of increasing the cost of the service to 
the public.’’ This would apparently have the effect of weakening if 
not nullifying the forbiddance of ‘‘unfair or destructive competitive ° 
practices’’ in the present statement of policy. 

It must be assumed that from the reference to ‘‘competitive prac- 
tices’’ in that statement that the Congress was mindful of the extensive 
development of new transportation agencies in the past 25 years and of 
the methods of dealing with competitive problems arising from that 
development which it had provided in successive amendments to the 
Interstate Commerce Act within ‘that period. Prior to 1920 that Act 
contained few if any provisions having to do with regulation of com- 
petition between carriers except the long-and-short-haul clause of sec- 
tion 4. In the Transportation Act, 1920, as before pointed out, one of 
the stated objectives was ‘‘to foster and preserve in full vigor both rail 
and water transportation.’’ In addition, at the same time the Inter- 
state Commerce Act was amended so as to require the issuance of a cer- 
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tificate of convenience and necessity before new lines of railroads could 
be constructed, and the Commission was given minimum-rate powers 
with respect to railroad transportation. In 1935 part II of the Act was 
enacted, providing extensive regulation of motor carriers including 
minimum-rate powers and operating authorization by certificate and 
permit. The Supreme Court in a recent decision, Crescent Express 
Lines v. United States, 320 U. S. 401, briefly stated one effect of the 
enactment of part II as follows: 


When Congress provided for certificates to cover all carriers 
which were already in operation, it did not throw open the motor 
transportation system to more destructive competition than that 
already existing. 


The same is true of part III of the Act enacted in 1940. 

In connection with the administration of all of the provisions re- 
ferred to in the foregoing paragraph clause (d) of section 2 of this 
bill would probably inject much controversy and tend to hamper the ef- 
fective use of any of those provisions in preventing the ‘‘unfair or de- 
structive competitive practices’’ referred to in the present statement of 
policy. In all cases involving the exercise of these powers objection could 
be raised on the ground that they would or might have the immediate ef- 
fect of increasing the cost of the service to the public. For example, 
where a railroad wished to reduce its rates for the purpose of driving 
a competing motor carrier or water carrier out of business, the Com- 
mission’s use of the minimum-rate power to prevent this destructive 
competitive practice would no doubt bring forth such an objection. 


Proposed Recommendation as to New Federal Agencies 


In recommending against the creation of a Federal Transportation 
Authority as a research and recommending agency, a Public Transpor- 
tation Counsel within the Department of Justice, and a National Trans- 
portation Advisory Committee, as proposed in the bill, the Commission’s 
Legislative Committee said : 

With reference to parts II, III, and 1V of S. 82, we point out that, 
as we read the duties of the three permanent Federal agencies therein 
proposed, there is a great likelihood that the jurisdiction of these new 
agencies would overlap, not only as between themselves, but also with 
existing agencies. It is our belief that there is no need for so elaborate 
a scheme of additional Federal authorities. 





Pooling Legislation Recommended by I. C. C. 
Legislative Committee 


The Commission’s Legislative Committee in a letter dated January 
24, 1945, to Senator Wheeler, recommended enactment, with certain 
modifications, of a bill (S. 336) introduced by Senator Reed ‘‘to amend 
section 5 of the Interstate Commerce Act, as amended, with respect to 
the pooling and division of certain revenues of carriers subject to such 
Act.”’ 

The Committee in commenting on this bill adopted previous com- 
ments which it had made concerning an identical bill in the 78th Con- 
gress, Ist Session. Following are these comments: 

Briefly, the object of this bill is to empower the Interstate Com- 
merce Commission to require carriers to pool revenues representing 
increases in their rates authorized by the Commission in general rate- 
increase cases. It proposes an additional proviso to section 5(1) of the 
Interstate Commerce Act, which now prohibits the ‘‘pooling or divis- 
ion of traffic, or of service, or of gross or net earnings, or of any portion 
thereof’’ except where the Commission finds after hearing that such 
pooling or division ‘‘will be in the interest of better service to the 
publie or of economy in operation, and will not unduly restrain compe- 
tition.’’ At present arrangements of this kind must be assented to by 
all the carriers involved. The practical effect of S. 236 would be to 
remove the requirement of such assent where the revenue to be pooled 
results from a general rate increase authorized by the Commission. 

In a letter from the then Chairman of the Commission’s Legislative 
Committee to Chairman Lea of the House Committee on Interstate and 
Foreign Commerce, dated March 20, 1939, on the subject of ‘‘Omnibus 
Transportation Legislation,’’ printed for the use of the committee, is the 
following reference to pooling (p. 12) : 


Pooling of railroad traffic or earnings was common prior to 
the enactment of the Act to Regulate Commerce in 1887, which pro- 
hibited all pooling. For many years thereafter, the railroads in- 
sisted that their financial condition would be greatly improved if 
this prohibition were removed. It was removed in 1920, when the 
present paragraph (1) [of section 5] was enacted, but since then 
the railroads have made little use of the opportunity thus afforded. 
We believe it probable that there are numerous situations in which 
railroad traffic (especially less-than-carload traffic) or earnings 
could be pooled to the advantage of both railroads and the public, 
and that it is desirable that the Commission be given authority not 
only to permit, but to require, such arrangements under appropriate 
conditions. Nor is it necessary, in view of the widespread and 
intense competition which the railroads now encounter from other 
types of carriers, to lay stress, as in the past, upon the competition 
of railroads with each other. 
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In framing the Transportation Act of 1940 the Congress did not 
see fit to adopt the Commission’s view that it should have the power to 
compel pooling of traffic or earnings, regardless of the assent of the 
earriers involved. S. 236 would now confer that power under specified 
circumstances. 

The desirability of compulsory pooling of railroad revenue has been 
made apparent principally in connection with decisions of the Com- 
mission authorizing general rate increases in the past twelve years. 
In Fifteen Per Cent Case, 1931, 178 I. C. C. 539, the Commission author- 
ized the addition of certain temporary emergency charges to existing 
railroad freight rates on condition that the income therefrom be kept 
separate from other operating income of the carriers, placed in a pool, 
and used in connection with the payment of fixed charges and for other 
purposes described in the report. Later on reconsideration the Com- 
mission agreed to a plan proposed by the railroads as a substitute, under 
which proceeds of the increase were placed in a pool for the purpose of 
making loans, through an agency created by them, for the payment of 
fixed charges, ete. 179 I. C. C. 215. An exhaustive discussion of the 
fundamental legal and economic questions involved in the pooling plan 
is to be found in the dissenting expression of Commissioner Eastman 
at pages 220-236 of the latter report. 

The problem came up again in General Commodity Rate Increases, 
1937, 223 I. C. C. 657, in which we authorized general increases in rates 


on certain basic commodities, including coal. At page 745 of that report 
we said: ‘ 


The situation of the Pocahontas lines with respect to these bi- 
tuminous-coal rates is an extreme case. The sole justification for 
inereasing their rates on this traffic lies in the needs of other rail- 
roads, and it shocks the conscience that in accomplishing this pur- 
pose their revenues should be swollen by more than $6,000,000 
which they do not need and which will not be used for any better- 
ment of the general railroad situation. By appropriate resort to the 
pooling and division of earnings which the act permits, such unfor- 
tunate results could be avoided. In view of the fact that the pos- 
sibilities in this direction were not canvassed in the present record 
we shall not at this time take steps with a view to virtually requir- 
ing such a pooling arrangement. The matter is one, however, which 

‘ must be given further attention, and for that reason we shall, as 
was done in the case of the emergency charges, put a time limit on 
our finding with respect to the bituminous-coal rates. 


On further hearing the Commission permitted the increased rates 
on bituminous coal to be made permanent without insisting on a pooling 
plan, 229 I. C. C. 435. The pooling question was again discussed in a 
separate expression by Commissioner Eastman. 

The power which would be given us under S. 236 would enable us 
to deal with situations such as those above described. For that reason 
we are in favor of this bill. 
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One feature relating to wording should be mentioned. The bill in 
terms is applicable to ‘‘carriers’’ without any other designation. Sec- 
tion 5(1), which it would amend, with the exception of the second pro- 
viso applies to ‘‘any common carrier subject to this part [part I], 
part II, or part III.’’ No need has been shown for compulsory pooling 
of revenues of carriers other than those by railroad, and we doubt 
whether it is the intention to include other carriers in this measure. 
For that reason we respectfully suggest that there be inserted after the 
word ‘‘carriers’’ in line 8 on sheet 1 the words ‘‘by railroad’’ and that 
the same insertion be made after the word ‘‘carriers’’ in line 2 of sheet 2. 

With the suggested modification, we recommend that 8S. 236 pass. 





Our Honor Roll 


By Epwarp H. DeGroot, Jr. 


Association Members in the Armed Forces of Our Country 


Pvt. Andrew J. Friel, ASN 33-785-577 (June, 1944 JourNaL). We 
have just received notice of a new address for Mr. Friel, namely, Sec. A, 
2530th A. A. F. B. U., See. A, Selman Field, Monroe, Louisiana. 


Colonel J. K. Hiltner (December, 1944 JouRNAL) has just been dec- 
orated with the bronze star for ‘‘meritorious service.’’ We extend hearty 
congratulations upon this fine recognition. 


Major Charles D. Kennedy (May, 1944 JourNAL) has been assigned 
to the Persian Gulf Command for the past two years. His present ad- 
dress is: 0-914058, Hdqrs. 9th Port, T. C., A. P. O. 795, ¢/o Postmaster 
New York, N. Y. 


Commander F. M. McCarthy (June, 1944 JourNAL) has recently 
been reassigned. His present address is CINC, PAC, c/o Fleet Postoffice, 
San Francisco, California. 





Comments of I. C. C. Legislative Committee on 
Interterritorial Rate Bills 


In response to a request of Senator Burton K. Wheeler, Chairman 
of the Committee on Interstate Commerce of the Senate, the Commis- 
sion’s Legislative Committee by letter dated January 17 to him said: 

Your letter of January 13, 1945, addressed to the Chairman of the 
Commission and requesting comments on S. 81, introduced by Senator 
Hill, ‘‘To amend the Interstate Commerce Act to provide for the es- 
tablishment of a uniform classification and uniform scale of class rates 
for railroad freight, and for other purposes,’’ has been referred to our 
Legislative Committee. After careful consideration by that Committee, 
I am authorized to submit the following comments in its behalf: 

S. 81 is identical in wording with S. 1124 (78th Congress Ist Ses- 
sidn) concerning which we reported to you June 26, 1943. All of our 
comments in that report are pertinent to S. 81. We pointed out at that 
time that S. 1124 raised a question similar to that involved in two pend- 
ing proceedings before the Commission, Nos. 28300 and 28310. Accord- 
ingly we made no recommendation as to the enactment of S. 1124 be- 
cause such a recommendation might have been interpreted as bearing 
upon the issues before the Commission in those proceedings. Since that 
time those proceedings have been submitted for decision, which is active- 
ly under consideration. The situation which made it inadvisable to 
make a recommendation on S. 1124 therefore still exists. 

We enclose a copy of our letter of June 26, 1943, above referred 


to, and ask that it be received as expressing our views with respect 
to S. 81. 


Comments in Letter of June 26, 1943 


Your letter of May 25, addressed to the Chairman of the Com- 
mission and requesting comments on S. 1124, introduced by Senator 
Hill, ‘‘To amend the Interstate Commerce Act, to provide for the es- 
tablishment of a uniform classification and uniform scale of class rates 
for railroad freight, and for other purposes,’’ has been referred to our 
Legislative Committee. After careful consideration by that Committee 
and the Commission, I am authorized to submit the following comments 
in behalf of the Commission : 

S. 1124 would add a new section 15B to the Interstate Commerce 
Act, in the first paragraph of which it would be ‘‘declared to be in the 
interest of a proper development of the country as a whole that there 
be established a uniform classification of property and a uniform scale 
of class rates for application, in the manner and to the extent provided 
in this section, to the transportation of property by railroad throughout 
the United States, except where departures therefrom may clearly be 
justified.’’ 

The bill would require the Commission within 9 months after date 
of enactment to formulate and publish a proposed uniform classification 
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and a proposed uniform scale of class rates. Three months after such 
publication the Commission would be required to commence hearings for 
the consideration of its proposed classification and scale or others which 
might be submitted by interested parties. 

Within 2 years after the beginning of the hearings the Commis- 
sion’s order prescribing a uniform classification and class-rate scale 
would have to be made effective. The steps to be taken within this two- 
year period would include the public hearings, the Commission’s delib- 
erations, and the railroads’ work incident to putting into effect a new 
nation-wide class-rate system. The requirement of uniformity would 
be subject to ‘‘such exceptions and modifications, if any, as the Com- 
mission may deem necessary to correct inequitable conditions, provide 
adequate transportation in particular areas or provide adequate revenues 
for particular railroads.’’ 

This bill involves important considerations of legislative policy. 
Whether there is need for legislation of this kind perhaps can be better 
appraised if consideration is given to the extent of the uniformity in 
classification and class rates which now exists. 

We shall mention the matter of classification first. Ever since the 
Commission was given jurisdiction over rates, what is known as the of- 
ficial classification has applied within eastern territory (roughly the 
region east of the Mississippi and north of the Ohio and Potomac 
Rivers, but including also West Virginia and most of Virginia), the 
southern classification within southern territory (lying east of the Mis- 
sissippi and south of eastern territory), and the western classification 
within the region west of the Mississippi. In addition, there is what is 
known as the Illinois classification, used in the border territory between 
official and western classifications. These four classifications are now 
combined in a single publication called the consolidated classification. 
Many years ago this Commission approved the principle that there should 
be a uniform classification of freight. Considerable progress has been 
made in the direction of uniformity of the various classifications, but no 
classification uniform in all respects has actually been established 
throughout the country. After a series of hearings about 25 years ago 
uniformity in rules and descriptions of freight throughout the country 
was brought about, and generally by progressive action the ratings on 
classes 1, 2 and 3 (principally applying to articles in less than carloads) 
have been made uniform. Classification revision on a broad scale has 
not proceeded further. In fact, with the growth of motor competition 
the rail carriers have made a very large number of classification excep- 
tions in late years. 

A little over 20 years ago the Commission began to concern itself 
with the problem of unifying the class rates themselves. Up to that time 
it had never dealt in a general way with class rates in a fairly large 
region with homogeneous geographical and commercial characteristics 
except those in what is called central territory, a subdivision of eastern 
territory including roughly Ohio, Michigan, Indiana, and Illinois. 
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The commercial activity of the early 1920’s drew attention to the 
need of broader territorial revisions of the class-rate structures. In some 
instances this need was disclosed by the filing of formal complaints by 
shippers and others, but for the most part the Commission’s action was 
taken under its investigative powers exercised in response to a wide- 
spread feeling on the part of railroad officials, as well as shippers, that 
the existing rates embodied so many departures from the long-and-short- 
haul provision and instances of potential undue prejudice and pref- 
erence that the entire body of class rates within the more important 
territorial divisions of the country needed a thorough overhauling. 

Between 1925 and 1930 the Commission rendered a series of de- 
cisions in four comprehensive proceedings involving class rates, as fol- 
lows: (1) Within southern territory and between that territory and 
eastern territory ;* (2) within eastern territory; (3) within the South- 
west, Arkansas, Louisiana, Oklahoma, and Texas), and between the 
Southwest and practically all of the remainder of the country east of the 
Rocky Mountains; and (4) within western trunk-line territory (roughly 
the region between the Rocky Mountains and eastern territory and 
north Oklahoma and Arkansas). Later there was a decision in a fifth 
general class-rate proceeding relating to class rates between southern 
and western trunkline territories. With the exception of the south- 
western case all of these proceedings involved class rates only. None 
involved the governing territorial classification, but in some of them 
were presented the questions whether the ‘‘origin’’ or ‘‘destination”’ 
territory classification should govern on shipments between the terri- 
tories, and also ratings applicable to a number of individual articles. 
In addition to these five major proceedings there have been a number 
of individual cases involving class rates in the territory west of the 
Rocky Mountains (some prior to and some since 1931), but no single 
proceeding has embraced that territory as a whole. 

In each of the regions covered by the proceedings referred to above 
there had previously been a diversity of class rates, some being based on 
distance scales and others being specific or group rates. In general, the 
Commission’s decisions required the establishment of rates based rather 
closely but not solely on distance. However, the basic distance scales 
prescribed in each territory differed from the others, except that the ad- 
justments prescribed in southwestern and trunk-line territories were 
the same. In each of the four proceedings except the one involving 
rates within eastern territory through class rates between that territory 
and the other territories were prescribed, and the method of constructing 
interterritorial class rates by combination of the rates within the terri- 
tories, which had mainly prevailed up to that time, was largely super- 
seded. 

Although the rates prescribed by the Commission in these cases did 
not meet with the unanimous approval of interested parties, shippers 


* The rates established under the decision were later revised for the purpose 
of conforming them to those prescribed in North Carolina Corp. Comm. vy. Akron C. 
& Y. Ry. Co., 213 |. C. C. 259, Commonwealth of Kentucky v. Abnapee & W. Ry Co., 
id. 297; and Class Rates within the State of North Carolina, 238 |. C. C. 225. 
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and carriers, we believe it is generally accepted that the new rates were 
a great improvement over those formerly in effect, and that the establish- 
ment of through ‘‘overhead’’ class rates, to and from eastern territory 
particularly was an important step forward. 

About four years ago there were expressions of view in a number 
of different quarters to the effect that the time was ripe for further con- 
sideration of the major class-rate investigations, and several bills relat- 
ing to the question were introduced in Congress. Taking note of the 
question in 1939 we instituted several related investigations on our own 
motion to look into this situation. In our annual report to the Congress 
for that year we said: 


Developments in the usual course of our administration of the 
Interstate Commerce Act, both parts I and II, so far as they relate 
to rates and classifications, have given constantly growing emphasis 
to the necessity for a thorough reexamination of the bases of the 
class-rate structures and the underlying classifications. As illustra- 
tive of these developments it may be noted that competition between 
the different forms of transport subject to these respective parts of 
the act has brought about some marked departures from, and in 
some instances complete disregard of, the principles of both classi- 
fication of freight and of rate-making that were generally recognized 
and quite uniformly observed in the past; and that there has been 
rather widespread expression of opinion that the existing classifica- 
tions and class rates of carriers by rail and by rail and water are 
outmoded and obsolete. We have felt that we should undertake 
general investigations of (1) class rates, all-rail and rail-and-water, 
applicable in the United States generally, except in mountain- 
Pacific territory and on transcontinental traffic [docketed as No. 
28300]; and (2) freight classifications, both by rail or rail-and- 
water and motor vehicle [docketed as No. 28310 and No. MC-C-150, 
respectively ]. 


By section 5(b) of the Transportation Act of 1940 the Commission 
was— 


* * * authorized and directed to institute an investigation into the 
rates on manufactured products, agricultural commodities, and 
raw materials, between points in one classification territory and 
points in another such territory, and into like rates within any of 
such territories, maintained by common carriers by rail or water 
subject to part I of the Interstate Commerce Act, as amended, for 
the purpose of determining whether said rates are unjust and un- 
reasonable or unlawful in any other respect in and of themselves 
or in their relation to each other, and to enter such orders as may 
be found to exist: * * * 
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To some extent this mandate had been anticipated by our action in 
instituting the investigations in No. 28300* and 28310, which, as we said 
in our annual report to the Congress for 1940 may be regarded as a 
highly important first step in this general investigation which Congress 
had directed us to institute. 

The broad objective of these three proceedings was stated in a notice 
to the carriers and to the public dated January 9, 1940, as follows: 


* * * to determine whether the present class-rate structure within 
the territorial scope of these proceedings can be simplified, and a 
lawful rate structure better suited to existing conditions can be es- 
tablished. It requires consideration of many matters, among them 
being (1) whether one rate level, or fewer and more closely related 
rate levels than now exist, are lawful and desirable in the territory 
embraced in No. 28300; and (2) whether the establishment through- 
out the country of a rail and water classification, and a motor clas- 
sification, simplified and uniform or more nearly uniform when 
compared with the present consolidated freight classification, is law- 
ful and practicable. 


In 1940 the Commission instituted another proceeding, No. 
MC-C-200, which is a general investigation of interstate class rates ap- 
plicable to transportation by common carriers by motor vehicle, and is 
of the same territorial scope as No. 28300, the rail carrier class-rate in- 
vestigation. 

Shortly after the commencement of those proceedings the present 
war started. The conditions in industry due to the war, certain essen 
tial preliminaries to hearings, including an examination into the com- 
parative costs of railroad transportation in the various territories and 
other necessary studies by the members of the Commission’s staff, the 
allowance of time sufficient for the parties to prepare their evidence, 
and other reasons, delayed the conclusion of the hearings in Nos. 28300 
and 28310. However, the hearings were closed in April of this year, and 
briefs are due on or before the end of July next. At that time the pro- 
ceedings will be submitted for proposed report. 

The question whether the mandate of section 5(b) of the Transpor- 
tation Act of 1940 is to be superseded or supplemented by another legis- 
lative direction such as is proposed in this bill is primarily one of policy 
for the Congress. The bill is unusual in that it would prescribe certain 
characteristics as mandatory in the formulation of a class-rate scale. 
For that reason some of the practical effects of the mandate here pro- 
posed must be considered. 

The bill apparently springs from the view that there should be a 
greater uniformity in the class-rate structure of the country. In under- 
taking to express this idea in the form of a statute, however, and at the 





*It should be noted that this proceeding does not embrace rates within or to 
or from the territory west of the Rocky Mountains. With the exception of Utah 
there has been no substantial demand for a broadening of the investigation to in- 
clude the territory omitted. 
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same time to avoid the consequences of too much rigidity in rates the 
bill provides for exceptions or modifications without clearly or fully 
defining the bases for such variations. The problem of determining what 
exceptions or modifications should and could be made consistently with 
the general principle of uniformity would be a large one and would un- 
doubtedly require more time for its satisfactory solution than the two 
years which would be allowed the Commission for final action. If legis- 
lation of this nature is to be enacted, it would be desirable to have more 
clearly defined than contemplated by the bill in its present form the 
degree of uniformity to be created and maintained, or the standards 
which the Commission is to apply in making or permitting exceptions. 

The requirement of a uniform scale of class rates would mean, if 
taken literally, that the rates charged would have to be based rigidly 
on distance and nothing else, this being the usual meaning of the word 
‘“‘seale’’ (a series of numbers of cents per 100 pounds, each of which is 
assigned to a block of progressing distances, the blocks each covering 
some 25 miles at most). At the same time the bill would authorize the 
Commission to prescribe reasonable rate groupings. Any grouping would 
involve departures from a rigid distance’ formula. 

The question would arise whether the rates prescribed would be 
maximum or minimum or maximum and minimum, or precise rates. 
Presumably they would be the latter. There would also be the ques- 
tion whether the rate between two points over all workable routes could 
be based on the distance over the most direct route with relief from 
the long-and-short-haul provision at intermediate points on the circuit- 
ous routes. 

Another question would be whether railroads would be permitted 
to join with water carriers in rail-water rates made differentially lower 
than those between the same points over all-rail routes, as now commonly 
the case. Likewise it is not clear whether all-rail routes could maintain 
rates lower than those in the uniform scale in recognition of water com- 
petition. 

Competition between communities, particularly competing ports, 
must be considered in this connection. For example, there are now ex- 
port and import class rates between the Gulf ports and central territory 
lower than the class rates on domestic traffic to and from the same points. 
Under this adjustment the export and import class rates between 
Chicago and New Orleans have been the same as those between Chicago 
and Baltimore, although New Orleans’ distance is 100 miles greater. 
The question would arise at once whether such departures from uni- 
formity as this would be permissible if this bill were enacted. 

The provision for exceptions and modifications deemed ‘‘ necessary 
to correct inequitable conditions, provide adequate transportation in 
particular areas or provide adequate revenues for particular railroads”’ 
seems likely to give rise to controversy. The expression ‘‘inequitable 
conditions’’ introduces a new and indefinite concept not now found in 
the statutes defining the Commission’s rate-making powers. Its inter- 
pretation and application would undoubtedly prove very troublesome 
in the absence of a precise Congressional standard. 
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By paragraph 3 of the bill the Commission apparently would be 
required to specify the property for which individual commodity rates 
or exceptions should be lawfully applicable in lieu of class rates. Since 
there is no definite standard of differentiation between class-rate and 
commodity-rate traffic, it seems not unlikely that any attempt to classify 
the various articles of commerce as uniformly suitable for application 
of class rates or of commodity rates would produce a major controversy. 

The foregoing illustrations of what seems to us a need for clarifi- 
cation of this bill are not mentioned in a captious spirit, but to center 
attention on some of the questions which would be certain to follow en- 
actment of a measure of this kind. Unless disposed of in the bill itself, 
_ they will give rise to controversies which will doubtless consume most 
of the brief period allowed for compliance with the mandate, besides 
making inevitable subsequent judicial review of the Commission’s deter- 
minations. 

In responding to your requests from time to time for comments 
on bills referred to your committee, it is our usual practice to make a 
definite recommendation that the bill should or should not pass when 
we have sufficient knowledge of the subject matter to warrant such a rec- 
ommendation. As before stated in this letter, however, this bill raises 
a question similar to that involved in pending proceedings which will 
soon be submitted for a proposed report. Under the circumstances, 
therefore, we assume that you would not expect us to make a recom- 
mendation which might be interpreted as bearing upon the issues be- 
fore the Commission in those proceedings. 





LIFE’S RECORDS CLOSED 


Epwarp H. DeGroot, JR., 
Chairman, Memorials Committee 


JAMES P. PLUNKETT, General Attorney, Great Northern Railroad, 
St. Paul Minnesota, (1-27-45). 


ArtHurR VAN Meter, Assistant General Solicitor, Pennsylvania 
Railroad, Union Station, Chicago, Illinois. 
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WAR BUILT PIPE LINES AND POST-WAR TRANSPORTATION OF PETROLEUM 


The Bureau of Transport Economies and Statistics has just released 
a study entitled, ‘‘War-Built Pipe Lines and the Post-War Transpor- 
tation of Petroleum.’’ It reviews the development of pipe-line mileage 
and traffic, describes the role of pipe lines and other carriers in meeting 
the war demand for petroleum transportation, compares the cost of 
transporting oil by various agencies, and surveys the post-war competi- 
tive position of the newly built lines. Since 1940, approximately 13,600 
miles of war-emergency, trunk-line pipe have been constructed, con- 
verted, or reversed as to direction of flow. The total expenditure for 
new trunk-line facilities and changes has been estimated at over $275,- 
000,000. 

The report concludes that nearly all of the additions to the pipe- 
line network will exert strong pressure for competitive oil traffic in 
the post-war period. It is held to be reasonably certain that the new 
lines will carry a considerable volume of traffic formerly moved by 
tank ship and tank ear. The conclusion is reached that the Plantation, 
Southeastern and Portland lines, among the more important projects 
discussed, may be expected to remain in service after the war. Accord- 
ing to cost estimates presented, the ‘‘Big Inch’’ will be able to compete 
with the new T-2 tankers for oil traffic to the New York and Phila- 
delphia refineries. However, relative costs are only one of several im- 
portant items to be evaluated before the post-war use of this line can be 
determined. The relative supply of and demand for tank ships at the 
end of the war, the decision of the major oil companies on the East 
Coast as to the relative merits of pipe-line and tanker transportation, 
Governmental policy with respect to the future use of this line, and the 
prices which the Government will ask for tankers and for the pipe line, 
in the event of sale of the line, are other matters which will require con- 
sideration. It is, therefore, not possible, at this time, to predict what 
the post-war role of this line will be. The implication is that the ‘‘ Little 
Inch’’ will not be able to compete with new tankers for refined oil traf- 
fic to the Atlantic Seaboard, unless the load factor is very high and 
eapital costs are reduced. The possible use of the two lines for oil ser- 
vice to destinations in the Mid-West is discussed. Barge traffic on our in- 
land and intracoastal waterways and tank truck traffic are expected to 
increase after the emergency has passed. 

The estimated cost of transporting crude oil by the ‘‘Big Inch’’ 
pipe line from Longview, Tex., to New York and Philadelphia is 16 
cents a barrel when operating at 300,000 barrels daily. The post-war cost 
of shipping crude oil by T-2 tanker from the Gulf ports to New York is 
expected to be 18.3 cents a barrel, or 2.3 cents more than the cost via 
the ‘‘Big Inch’’ when operating at capacity. The cost of shipping gaso- 
line by the ‘‘Little Inch’’ pipe line from Beaumont, Tex., to Linden; 
N. J., is estimated at 20.2 cents a barrel when operating at 235,000 
barrels daily. The post-war tanker cost of shipping gasoline between 
the same ports is expected to be 15.5 cents a barrel. (All of the above 
estimates allow 50 percent of operating income after depreciation for 
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State and Federal income taxes, and 8 percent return on depreciated in- 
vestment. ) 

Tankers in refined oil service have the additional advantages over the 
20-inch line in that the ships are able to carry several products on a 
voyage without contamination and can deliver to any port between Bal- 
timore and New York relatively small lots at little variation in cost. 
In contrast, the ‘‘Little Inch,’’ at its eastern end, can deliver only to 
Linden, N. J., and shipments of a given grade must be in comparatively 
large batches in order to avoid contamination. The cost of transship- 
ping products from the pipe-line terminal to other consuming areas along 


the seaboard would be an added handicap in meeting the lower tanker 
costs. 





“Auditing Counsel” Charged in Maine* 


On January 3, 1944, Associate Supreme Court Justice Arthur Chap- 
man ordered a hearing on January 10th, on the complaint of the Cum- 
berland County (Maine) Bar Association that one George S. Burkitt of 
Portland, doing business as a medical auditing counsel and practicing law 
without authorization. 

The Court ordered Burkitt to show cause why he should not be in 
contempt of the Maine statute relating to the practice of law. 

Complaint was brought by Carl S. Skillen, Jacob K. Berman and 
Edmond P. Mahoney as members of the Association’s committee on 
Unauthorized Practice of the Law, alleging that Burkitt ‘‘by his cor- 
respondence and actions and simulating Jegal papers holds himself out 
as engaged in the practice of law in Maine.’’ Use of the words ‘‘med- 
ical auditing counsel’’ by Burkitt ‘‘who is conducting a collection agency, 
is a representation to the public that he is engaged in the practice of 
the law.’’ 

The complaint also prays the court to issue a restraining order to 
restrain the respondent from further activities. 





*Reprinted from Unauthorized Practice News for January, February and 
March, 1944 (Vol. X, No. 1) American Bar Association. 
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OPERATING COSTS OF INTERCITY BUSSES 


A study of the ‘‘Operating Costs of Intercity Motor Carriers of 
Passengers’’ was released by the Interstate Commerce Commission under 
date of January 26th. A description of the investigation and principal 
findings are as follows: 


Scope of the report—The purpose of the report is to present an 
analysis of the interrelated effects on costs per bus-mile of (1) the weight 
of the vehicle and its load, (2) the age of the vehicle as reflected in its 
year model, and (3) the geographic region of its ownership and prin- 
cipal operation. The data used relate mainly to the month of November 
1940, and are reflective of intercity bus operating experience at the close 
of the pre-war era. 

The numerical results of the study, showing variation in operating 
eosts by gross vehicle weight, age and region of ownership are given in 
tables and diagrams in Part I, wherein data for gasoline busses and 
diesel busses are shown separately. In Part II the nature of the sample 
of basic data is discussed and some of the more important statistical 
relationships pertinent to a study of the type undertaken are analyzed. 
Analyses of the expense items themselves are set forth in Part III; while 
in Part IV certain suggestions are offered as an aid in further investiga- 
tions of a similar nature. 

The results as set forth are stated to be ‘‘not wholly conclusive”’ 
owing to uncertainties and inadequacies in the underlying data, which 
are discussed. It is believed, nevertheless, that they broadly reflect the 
level of costs and their behavior with respect to the factors considered, 
for the several years immediately preceding the current war-time disloca- 
tion of normal operative practices. 


Nature of the Basic Data—The underlying operating cost data 
constitute a portion of the information obtained in connection with the 
inquiry by the Interstate Commerce Commission into the question of the 
need for Federal Regulation of the Sizes and Weight of Motor Vehicles 
used in Transportation in Interstate or Foreign Commerce.! They are 
derived from reports from 51 class I carriers and cover the operating ex- 
penses of 4,378 busses. The companies operating these busses produced 
351 million miles in 1939 or 75 percent of the vehicle-miles of all re- 
porting class I carriers and operated 73 percent of the regular-route in- 
tercity busses reported by such carrier at the close of 1940. 


Principal findings—The following table shows a summary of the 
results for gasoline busses in all regions taken together. 





1See House Document No. 354, 77th Congress, Ist Session. 
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Summary of Overall Average Operating Costs of Intercity Gasoline 
Motor Busses, November 1940, in Cents per Bus-Mile 











Usual Average age (years) Average 
maximum Passenger 
gross weight seating 
(Pounds) l 3 5 7 9 ll capacity 





5,000 7.70 7.83 7.89 7.92 7.93 7.95 73 
10,000 11.75 11.96 12.03 12.04 12.02 12.02 14.5 
15,000 15.60 15.86 15.91 15.89 15.81 15.78 218 
20,000 19.33 19.60 19.63 19.56 19.42 19.34 29.0 
25,000 22.97 23.24 23.23 23.10 22.89 22.76 36.3 
30,000 26.54 26.81 26.75 26.56 26.27 26.08 43.5 





Total expenses per bus-mile reported from the North Central States, 
(Region 6) fell below the national averages tabulated above by about 
0.5 cent in the lowest weight bracket to about 2 cents in the highest. The 
New England States (Region 1) and the South Eastern States (Region 
3) reported the largest expenses, with the former exceeding the overall 
averages by about 1.5 cents in the lowest weight bracket and the latter 
exceeding them by close to 3 cents in the highest. Figures from other 
regions fell between these just cited, with those from Region 5, (Ohio, 
Ind., Mich., and Ill.) closely approximating the average. Operating 
costs of diesel busses, in general, fell slightly more than 1 cent below 
those of gasoline busses. 

The effects of the three variables, weight, age and reporting region, 
on individual items of expense are analyzed and shown to differ ma- 
terially from their net effect on total expenses. All items of expense are 
found to increase with gross weight and to vary with geographic region. 
Four items only appear to be affected by vehicle age; viz., depreciation, 
which decreases with the age of the vehicle, and repair of revenue equip- 
ment, fuel and oil, and fuel and oil taxes, which increase with the age. 








Bills Prohibiting Practice by Non-Lawyers Now 
Before Legislature of State of Indiana 


The following bills, House No. 155 and Senate No. 88, with respect 
to practice by persons other than attorneys at law, are now before the 
Indiana State Legislature. If enacted into law non-lawyers will be 
prohibited from representing other persons for payment before any 
Court, Board or Commission upon penalty of $500 and six months im- 
prisonment. It is our understanding that the bills are sponsored by the 
Indiana State Bar Association. 


HOUSE BILL NO. 155* 
Introduced January 19, 1945 by Representatives Powell and Callahan. . 
Referred to Judiciary ‘‘B’’ Committee. 


A BILL FOR AN ACT concerning the practice of law, and prescrib- 
ing penalties for the violation thereof. 


Be It Enacted By The General Assembly of the State of Indiana: 


SECTION 1. This act shall be deemed an exercise of the police 
power of the State of Indiana in the public interest of providing secur- 
ity to the general public against fraud, malpractice and injustice aris- 
ing out of the occupation and profession of the practice of law by any 
person unauthorized and not duly licensed by the State of Indiana to 
engage in such occupation and profession of the practice of law. 

SECTION 2. No person shall practice law or ask or receive, directly 
or indirectly, compensation or other consideration for appearing for a 
person other than himself as attorney in any court of record, or before 
any Indiana board or commission empowered by law to hear, try and 
determine any question of law or any question of mixed law and fact, 
or for preparing deeds, mortgages, assignments, discharges, leases or 
any other instrument affecting real or personal property, wills, codicils, 
or any other instrument affecting the disposition of property, real or 
personal, after death, or decedents’ estates, or pleadings of any kind 
in any action brought before any such court, board or commission, or 
make it a business to practice for another attorney before any such 
court, board or commission, unless he has been regularly admitted to 
practice as an attorney in this state. 

SECTION 3. No corporation shall practice or appear as an attorney 
in any court of record in this state, or before any Indiana board or com- 
mission empowered by law to hear, try and determine any question of 
law or any question of mixed law and fact, or hold itself out to the 





* Bill before Judiciary B Committee of House. P 
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public or advertise as being entitled to practice law, and no corporation 
shall draw agreements, or other legal documents not relating to its law- 
ful business, or draw wills, or practice law, or hold itself out in any 
manner as being entitled to do any of the foregoing acts, by or through 
any person, orally or by advertisement, letter or circular: Provided, 
however, That the foregoing ‘shall not prohibit a corporation from em- 
ploying an attorney in regard to its own affairs or in any litigation to 
which it is or may be a party or in which it may have an interest. 

SECTION 4. Any person or corporation violating the provisions of this 
act, and every officer, trustee, director, agent or employee of such cor- 
poration who directly or indirectly engaged in any of the acts herein 
prohibited or assists such corporation to do such prohibited acts shall 
be guilty of a misdemeanor, and shall be punished by a fine of not to 
exceed five hundred dollars ($500.00), or by imprisonment for a period 
of not to exceed six (6) months, or by both such fine and imprison- 
ment, in the discretion of the court. The fact that such officer, trustee, 
director, agent or employee shall be a duly and regularly admitted at- 
torney-at-law shall not be held to permit or allow any such corporation 
to do the acts prohibited herein nor shall such fact be a defense upon 
the trial of any of the persons mentioned herein for a violation of the 
provisions of this act. 


SECTION 5. All laws and parts of laws in conflict herewith are hereby 
repealed. 


SENATE BILL NO. 88* 
Introduced by Senator Fleming, January 22, 1945. 
Referred to Judiciary ‘‘A’’ Committee. 


A bill for an act prohibiting the practice of law by unauthorized 
persons and providing penalties for violation thereof, providing for en- 
forcement thereof, repealing Chapter 347 of the Acts of 1913 entitled 
‘‘An Act prohibiting the practice of law by unauthorized persons and 
prescribing penalties for its violation,’’ approved March 15, 1913. 


Attorneys—Practice by Unauthorized Persons— 

Section 1. Be it enacted by the general assembly of the state of 
Indiana, That it shall be unlawful and a violation of this act for any 
person to practice law in this state, provided, such person is not then 
admitted as an attorney at law to practice in this state, and, provided 
further an attorney at law, duly admitted to practice law in any other 
state may be permitted by the court in which any action is pending to 
engage in the trial of such cause upon proof of his qualifications and 
upon recommendation of an attorney at law of this state himself engaged 
in such litigation. 


Penalty— 
Section 2. Any person who shall violate Section 1, of this act shall 
be deemed guilty of a misdemeanor and on conviction thereof shall be 





* Favorably reported in Senate 1-31-45. Second reading 2-5-45. Recommitted. 
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subject to a fine of not less than twenty-five dollars ($25) nor more | 
than five hundred dollars ($500), to which may be added imprisonment 
in the county jail not exceeding ninety (90) days. 


Burden of Proof— 

Section 2. In all prosecutions under this act the burden of proving 
that the defendant was at the time of the alleged offense admitted as an 
attorney-at-law to practice in this state shall be on the defendant. 


Unauthorized Practice—Additional Remedy— 

Injunction—Contempt— 

Section 4. The attorney-general, prosecuting attorney, or any citizen 
of any county where any person shall engage in the practice of law 
without being duly admitted as an attorney at law to practice law in 
this state, may, in accordance with the laws of the state of Indiana gov- 
erning injunctions, maintain an action in the name of the state of In- 
diana to enjoin such person from engaging in the practice of law until 
being duly admitted as an attorney at law to practice law in this state. 
And any person who has been so enjoined who shall violate such in- 
junction shall be punished for contempt of court: Provided, That such 
injunction shall not relieve such person so practicing law without being 
duly admitted as an attorney at law to practice law from a criminal 
prosecution therefor as is now provided by law, but such remedy by in- 
junction shall be in addition to any remedy now provided for the crim- 
inal prosecution of such offender. In charging any person in a complaint 
for injunction, or in an affidavit, information or indictment, with a 
violation of this law by practicing law without being duly admitted as 


an attorney at law to practice law, it shall be sufficient to charge that 


such person did, upon a certain day and in a certain county, engage 
in the practice of law, such person not then being duly admitted as an 
attorney at law so to do, without averring any further or more particular 
facts concerning same. 


Burden of Proof on Defendant— 

Section 5. In all proceedings under Section 4, of this act it shall 
not be necessary for the plaintiff to prove that the defendant is not so 
admitted as an attorney at law to practice law in this state, but the 
burden of proving such admission shail be on the defendant. 


Judgment to Carry Attorney’s Fees— 

Section 6. In case judgment is rendered in favor of the plaintiff 
in any action brought under the provisions of this act, the court ren- 
dering the same shall also render judgment for reasonable attorney’s 
fees in such action in favor of the plaintiff and against the defendant 
therein, and when collected such fees shall be paid to the attorney or the 
attorneys of the plaintiff therein, which if paid to the attorney-general or 
to any prosecuting attorney shall be additional to any compensation 
otherwise allowed by law. 
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Severability— 

Section 7. Constitutionality. Each section, subsection, sentence, 
clause, and phrase of this act is declared to be an independent section, 
subsection, sentence, clause, and phrase, and the finding or holding of 
any section, subsection, sentence, clause or phrase to be unconstitutional, 
void or ineffective for any cause, shall not affect any other section, sub- 
section, sentence, clause, or phrase thereof. 


Repeal— 
Section 8. That Chapter 347 of the Acts of the General Assembly 
of the state of Indiana for the year 1913 entitled ‘‘An Act prohibiting 


the practice of law by unauthorized persons and prescribing penalties 


for its violation,’’ approved March 15, 1913, be and the same is hereby 
repealed. 
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Eastman Bust To Be Presented To Interstate 
Commerce Commission March 15, 1945 


The bust of the late Interstate Commerce Commissioner, Joseph 
Bartlett Eastman, is ready for presentation to the Interstate Commerce 
Commission. This Association sponsored the collection of funds for 
the bust from the friends and associates of Mr. Eastman in the trans- 
portation industry and members of this organization. 

Mr. Osear Mundhenk, brother-in-law of the late Frank Livingstone, 
who was associated with Commissioner Eastman for many years as ex- 
ecutive assistant, is the sculptor. During Mr. Eastman’s life, Mr. Mund- 
henk had an opportunity to have Mr. Eastman pose for him, and at that 
time secured head measurements, which were later used to make the 
present bust. 

Mr. Eastman passed away on March 15, 1944, just a year ago. The 
Committee in charge of the Eastman Bust felt that the anniversary of 
his death would be an appropriate time to present it to the Commission. 

The President of the Association of Interstate Commerce Commisr 
sion Practitioners, Mr. William W. Collin, Jr., of Pittsburgh, Pennsyl- 
vania, will preside at the ceremony. Mr. Charles E. Bell, Chairman of 
the Eastman Bust Committee will present the bust to the Commission, 
and Judge R. V. Fletcher will pay tribute to Commissioner Eastman. 
The program will appear in the March issue of the JouRNAL. 
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Corrections in Respect to Table of I. C. C. Members 
and Secretaries Published in January 
Issue of Journal 


In the January issue of the JoURNAL were shown the terms of office 
of commissioners who have served on the commission since its creation 
in 1887 to the present. There have been only 49 commissioners since 
the commission was created by the original act of February 4, 1887, 
58 years ago. In the same period there have been only 4 secretaries of 
the commission. With 5 commissioners originally provided for in the 
act, the number was increased to 7 by the amendment of June 29, 
1906, to 9 by the amendment of August 10, 1917, and to 11 by the 
amendment of February 28, 1920. 


MEMBERS OF INTERSTATE COMMERCE COMMISSION, 1887-1945 
Term of Office 


I NT acca cn damacscscnivsansensvecenscnecvicnsonees 1887-1892 
i Pes I RR I 5 cckaiacaesincctscctccitewsiecncnectnessonensedésdaioesavens 1887-1897 
ssn csccasanvainscintnseonnensuvsedenssidannsassnsdabavéveosintatc 1887-1890 
I TE csc cnisscsahcessivbuow en coendcbe¥civesesvendssvaeaceassceaovecdasssve 1887-1889 
I TS Ss san oie enastannetleoupvcpvcasouboubenseliouosanbind 1887-189] 
I ER I ccna nsscacsssenccencenos snvccnshsvssasssaversecsssesessoseoesesooavoonso 1889-1896 
ar I ls cb coneacbssnscuduhuvayapsve ca peoondccanisbaventabdadets 1891-1910 
Sr IN I I 55 cs cecnsnccdsSatcsndcecaessustinsecusassnvosasialecvnodgsasteseiapsctonecive 1892-1894 
ie E, INI 0 IME cs ssccasscnsseadeapicshocdcedssoncsedssnsosnnstesdedenapsebesseseones 1892-1917 
I a Ps, os cacecaacipssiendgussinsscbusbetiedhesabatiovkeonssvinaatl 1894-1905 
I acta ca nsscnlbscheasonsniusbbude celibadecuconsuadnonscans 1896-1914 
PIE, 550. cscnsocssoqsindosnecotdeoseenssnsvieeuniedecacisecsecsnshinseouss 1898-1899 
I a chap ccicsopendviovneseneseceobanoncaso cats shoxoveconsontibvciaaccet 1899-1905 
I aR, I I spss cokaccsuspeciccnscenswoushusvonsedénscncssursiassubisucbecsouscesaseacs 1905-1910 
I i Swab sasha tnabuadainsiladuneanscasssswWpsnolovaustleg 1905-1913 
I I IE, 2s. esse cenkecemesvnensutiiaissasecuan dowhiichibxbsbnsabasesnsise 1906-1921 
a Oe 2 ov ncuteosntnsiovacevonia chsnlsbupsenesbednsiseosvcuanstssesnnse 1906-1918 
oe 0: eae ssbeintss se iodibddtscesnisabacigclets 1910-1925 
a a sss ssstsnsasicacnuudsbanaonsondsleasulepvansababarsavesicinnss 1910-1939 
20 *Hon. _ NESE REISE SPIRES i eterna a oD PERS 1913-1913 
Oe nga seagdisisesde na Babe bssodounesbusbewsiiisn dasbuaisunteataass 1914-1928 
en a 1914-1923 
a a INI FI I as cc nasscvssicescodavdapescccavabna sessonacivendcoectcsbasnsvseceisenusats 1917- 

Me WN IS We FIONN aoa sesse ce acseseccesnssecesseccssecsasencossseseotsesssoescnssesossaboees 1917-1918 
Se I NT PI 5 censaeccoscconsavesesenssesaushgvectovossispescovecteaccaesiesnsscouaas 1917-1920 
I I NN cscs cusndeseneesesucedessctsonncesusnsacsusisoiinvucubaianscoesvosenssoeveiie 1918-1944 
27 Hon. Henry J. Ford ............ SPE SO eran corer Sih Seay eR DEED 1920-1921 
sh cavaevcvlanvssc bd dapasisi conse bsbvavuesencniaingdoanerers 1920-1925 
I An a ot con ciate viesctces Chau pntssinasn Sa iveapaeuseesiaill 1921-1928 
I, ssc ada ccxanesscch gcse vasonsenscvesctosacassicicloadtoniouaiashe 1921-1930 
NN cc usessctinsv cu banscnoenccsuciesuceneaucbaastvesinevavcnbencehe 1921-1932 
i i se dae acnassbunseedamisonent 1921-1926 
33 Hon. Frank McManamy .................... Eales aotsedes cick a eas ecient nacrsveiee 1923-1939 
an I in cicinctnslbnns ancequcecunsabodachsseavsewoseeRabiavencses 1925-1930 
a TI) NI 7 Tc. snenscssnncxaLeancadavedibesunocbbevesssiececcnvecsrisevcceeessl 1926-1929 
a oa cressascn cian inivoruavanbesh io ndovd rausbadeonCevesesiorsisuiaastiss 1927-1933 
a, Sooacsdoyc mst cued ntvon cAscabeusnaticsetessixcsvecabniosibosld 928- 
I ch de cdsscuarbov nna icaeicineh outs chagatsiniceancbaarsnsonsavene 1928-1934 
Si RN OE TOE EOIN 25 eschnnvn av ceop nanan socmchas svbgaiouboniesoabrsthebensevnsns 930- 
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I eR sae Ree CTE ROE CE OT eee 1930-1937 
eR I a. ssccocnscnenncnensssicmssenceameesidupeannninineocnstetanied 1930- 
I Cs sancoenacig eect eniilinaemeainrevoiniaminaanatic 1933- 
Sr I cs cscescslic boat nicbhun naa Si bebenssnebaca 1934- 
NN ES LS nn ee enone eee 1935-1940 
aa a co cingp sen aavatincas saan teisCanesssasadhesbebippensioolarahevasioalae 1937- 
3, «cau utennnespbh orcs seuiicnaneenossabdoasiiveseeequsnenranecseaaaes 1939- 
A TO Ocean chica anal tdetais aren oounncaniparaeen ine 1939- 
SN ON RE RS ae Ee ere ne ee 1940- 

I a 52s cc cmphihocintsincsned isan iuanapecaan manana 1944- 
SECRETARIES, INTERSTATE COMMERCE COMMISSION, 1887-1945 
I cc spsice pi cnn vecene oebesitencatsansgpasiin vencadaiaiaes oa 1887-1911 
Be TM NN I x cous ecceeneschsGeicsaeahsisaselaeospnptssneotassnsovvncsllbetasinss cones 1912-1913 
Be esses apsacrnvenbsbcmnioneaib iments coumcdelireavamvenanteiccnitesatiansy 1913-1937 

I PNG. UN 5 cca cde ca diame ostinsSashti dove ndacda feamsbousinnicaoricks 1937- 


* Died in office. 

Editor’s Note: While the table set forth in the January issue of the JourNAL, 
pages 379, 380, was correct, there were mathematical and typographical errors in the 
comments with respect thereto which appear to justify reprinting in this issue. 








O. D. T. Orders 


By ArtHur L. Wynn, Jr. 


Tank Car Demurrage 

The Commission, at the. suggestion of O. D. T., increased the de- 
murrage penalties on loaded tank cars at destination effective January 
22. The increases are applicable on practically all kinds of tank cars. 
The free time for unloading was reduced from 48 to 24 hours and the 
charges after such free time became $11 per car per day for the first 
five days and $22 per car for each day thereafter. (I. C. C. Service 
Order No. 263). 

As a further step in tightening control of tank ears, O. D. T. 
has ordered large shippers of tank cars to make daily telegraphic reports 
as to cars loaded, number of unbilled loaded cars, empty cars and bad 
order cars on hand. 





Fluid-Food Trucks 
The transfer, conversion or diversion of fluid-food motor tank 
vehicles, and changes in service with such vehicles, has been prohibited 
by ODT under Order No. 48 without approval by ODT on application. 
Transfers made without such approval are void. 





Seasonal Passenger Service Discontinued 


Passenger-train service operated for the purpose of providing sea- 
sonal service to any resort, recreational or vacation area has been or- 
dered discontinued by O. D. T. 





Control of Poultry Transportation 

ODT has brought the transportation of live chickens by motor 
vehicle under close control by General Order L-3, Amendment 1. Under 
this order transportation by public and private vehicle is prohibited 
within and to and from certain large producing areas unless such trans- 
portation is authorized by letter of authority issued by War Food Ad- 
ministration. The areas affected are most of the states of Delaware, 
Maryland, Virginia, West Virginia and parts of the states of Georgia, 
Arkansas and Oklahoma. 





O. D. T. Appointments 
L. L. Adams has been appointed Assistant Director of the Railway 
Department and Vincent T. Corbett has been appointed Assistant Di- 
rector for Passenger Traffic, Railway Department. Mr. Adams is on 
leave of absence from the Chesapeake & Ohio Railway Company and 
has been with the War Production Board since 1942. Mr. Corbett is 
on six-months leave of absence from the Rock Island Lines. 
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Rail Transportation 
By A. Rea Wiruiams, Editor 


FINANCE DECISIONS 
C. M. St. P. & P. Reorganization 


In F. D. 10882—Chicago, Milwaukee, St. Paul & Pacific Railroad 
Company Reorganization, Division 4 of the I. C. C. has issued a certifi- 
cate showing acceptance by creditors of the plan of reorganization ap- 
proved by the Commission on April 10, 1944, and approved by the court 
on June 30, 1944. 





Florida East Coast Ry. Co. Reorganization 


The I. C. C. has released its report and certificate of January 8, 
1945 amending and further modifying the plan of reorganization of 
the Florida East Coast Railway Company, and denying the petition of 
the Atlantic Coast Line Railroad Company seeking control of the 
Florida East Coast. 





Railroad Securities 


Pennsylvania Railroad Company has been authorized to issue $60,- 
000,000 of general mortgage bonds, series F. Of this amount, $58,890,- 
000 are to be sold at 100.609 and accrued interest and the proceeds with 
other funds, used to redeem a like amount of 40-year 4% per cent gold 
debenture bonds. The remaining $1,100,000 of series F bonds is to be 
substituted for a like principal amount of the 40-year gold debenture 
bonds held in various funds and in the applicant’s treasury, which are 
also to be redeemed. 

Washington Terminal Company has been authorized to issue $11,- 
000,000 of first mortgage 25% per cent bonds, to be sold at 100.81, and 
the proceeds, with other funds, to be used to retire $11,915,000 of first- 
mortgage gold bonds. 





FORMAL MATTERS 
Anthracite Rates 


I. C. C. Examiner Frank L. Sharp has recommended a reduction of 
40 cents per long ton in rates on anthracite shipped from northeastern 
Pennsylvania to the New Jersey shore of New York harbor. The Ex- 
aminer says that the present time is an advantageous one for a read- 
justment of these rates because of reduced shipments to Tidewater and 
increased wartime revenues of the railroads. 
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Power Brakes 


Further hearing in I. C. C. Docket 13528—Investigation of Power 
Brakes and Appliances for Operating Power-Brake Systems, has been 
assigned before Commissioner Patterson, at the Morrison Hotel, Chicago, 
on April 17, 1945, at 10 a. m.: Date for filing briefs has been postponed 
from January 31, 1945 to a time hereafter to be fixed. 





Ex Parte 148 Rates 


The I. C. C. has dismissed three complaints charging the Ex Parte 
148 rate increase as being unreasonable and asking reparation. The 
complaints were by groups of shippers headed by the American Laundry 
Machine Company, the Stille-Young Corporation, and the E. K. Wood 
Lumber Company. The complainants also alleged that the rates unduly 
favored manufacturers of high priced commodities over the manufac- 
turers of low priced commodities. 





Investigation of South Buffalo Railway Co. 


In Ex Parte 128—Investigation of South Buffalo Railway Company, 
the date for further hearing has been set for Wednesday, March 21, 
1945, 9:30 a. m., Hotel Buffalo, Buffalo, New York, before Examiner 
Burslem. 





Per Diem Rate Investigation 


On January 12 the American Short Line Railroad Association filed 
with the I. C. C. a petition requesting that the Commission, upon its 
own motion, institute an investigation of the reasonableness of charges 
for use of freight cars. 

The petition says that the increase in the per diem rate to $1.15 
per car day, effective January 1, 1945, is contrary to the trend of the 
times. It points out that the mileage rate on petroleum tank cars was 
reduced from 11% to 144 cents on August 15, 1943; that the number of 
active freight car days is now substantially double that of the years 
prior to 1941, and should result in the lowering of the per diem rate; 
that the files and records of the Commission show that private car com- 
panies lease freight cars for less than $1.15 per car day and operate at 
a profit; that the average cost of maintaining freight cars has been low- 
ered and that capital charges against car ownership have decreased 
since the per diem rate of $1.00 per car day was established. The pe- 
tition also says that the studies of the current cost of car ownership, 
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upon which the recommendation for the increase to $1.15 per car day was 
based, are fatally defective because they are inconsistent with and con- 
trary to the bases of cost accounting applied by the I. C. C., and result 
in an inflated cost of car ownership. 





MISCELLANEOUS 
Renegotiation of Contracts 


The War Contracts Price Adjustment Board addressed a letter, 
dated January 16, to each railroad which filed a financial statement un- 
der Sub-section (c)(5)(A) of the Renegotiation Act of 1943 and Re- 
negotiation Regulation 222(4), stating that such statement does not af- 
ford sufficient information to waive assignment for formal renegotiation 
proceedings. The Board has invited the railroads addressed to supple- 
ment their filing with a written statement of facts relative to their busi- 
ness subject to the Renegotiation Act and their profits derived therefrom, 
with the understanding that if it appears renegotiable profits are not 
excessive, assignment of the company concerned may be avoided. 





Occupational Deferments 


The War Manpower Commission moved, on January 16, to facilitate 
drafting of industry-deferred men in the 26-29 age category by setting 
up a list of critical and essential industries to govern the order in which 
they would be called. The following are among the thirty-five critical 
and essential industries and the subdivisions in each that are listed as 
critical : 

PRODUCTION OF TRANSPORTATION EQUIPMENT—The production of mo- 
tor vehicles, trucks, * * *, buses, * * *; essential parts and accessories 
of such motor vehicles; locomotives and parts; railroad and street cars, 
and equipment. 

TRANSPORTATION SERVICES—Air transportation; linehaul railroad; 
switching and terminal; railway and air express; rail inspection; main- 
tenance and repair of railroad equipment, right-of-way, and rolling 
stock ; over-the-road bus; * * *. 





Farm Cooperatives’ Resolutions 


The National Council of Farm Cooperatives, at a recent meeting 
in Chicago, adopted resolutions favoring repeal of land grant rates, the 
exemption from Federal income tax of deferred maintenance reserves 
of transportation agencies, and continuance of the I. C. C. as the sole 
agency with jurisdiction over transportation rates and service. 
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Per Diem Rate Increase Postponed 


The A. A. R. has announced that the increase in the freight car 
per diem charge from $1.00 to $1.15 became effective on February 
1 instead of on January 1. OPA has ruled that the per diem charge is 
exempt from its general maximum price regulation. 





Report of Director of Bureau of Locomotive Inspection 


The Director of Locomotive Inspection, in his Thirty-third An- 
nual Report to the I. C. C., for the fiscal year ended June 30, 1944, 
makes the following recommendations: 

1. All steam locomotives should be equipped with a brake pipe valve, 
similar to the conductor’s valve used in passenger train cars and ca- 
boose cars, at the rear of the cab or the front end of the tender to en- 
able the brakes to be applied in the event the enginemen are, from any 
cause, prevented from applying the brakes in the usual manner. 

Numerous accidents have occurred where, due to sudden failure of 
steam pipes or other causes, the cabs were immediately filled with steam 
and the occupants were forced out of the cabs without opportunity to 
close the throttle or to apply the brakes in the usual manner. Practically 
the only way that a train can be stopped in instances of this kind is for 
the engineer or fireman to climb out of or over the cab and make away 
to the front end and open the front end brake pipe angle cock if it is 
accessible. 

2. All road steam locomotives should be equipped with means where- 
by the height or quantity of water in the tender feed water tank may 
be ascertained from the cab or tender deck of the locomotive. 

In the interest of expeditious movement of trains it often becomes 
necessary while proceeding on the line of road for the locomotive crew 
to have knowledge of the height or quantity of water remaining in the 
tender tank. The common practice in these instances is for the fire- 
man to make his way back over the tender coal space, or fuel oil tank, to 
the filling hole on the rear of tender, open the cover of the filling hole, 
and measure the water height by whatever means that may be available. 
While performing this service, many slips and falls resulting in serious 
injuries have occurred due to the swaying of the tender while the train 
is in rapid motion, and weather conditions which render it difficult 
to maintain safe footing. The results of accidents of the nature herein 
described are not recorded in the accident statistics of the Bureau of 
Locomotive Inspection unless due primarily to some defective condi- 
tion of the locomotive; however, the unnecessary hazard in proceeding 
over the tender to the filling hole to measure the water in the tender 
while the train is in motion at normal speeds is apparent. 

The first recommendation was made in a previous annual report. 
Some of the railroads have recognized the value of the additional air 
brake valve and have applied such a valve to a limited number of their 
locomotives. Likewise, some of the railroads have recognized the value 
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of means to ascertain the quantity of water in the feed water tank from 
the cab or tender deck. However, compliance with recommendations 1 
and 2 is by no means generally widespread, and installations are not 
progressing to the extent that could be desired to obtain the maximum 
degree of safety. 





R. R. Transportation in War Mobilization 


The Director of War Mobilization and Reconversion, in his first 
report to the President and to the Congress said, in part: 

‘‘Total volume of freight moved by United States railroads, trucks, 
pipelines, commercial air transports, and over inland waterways has 
risen from some 600,000,000,000 ton miles in 1940 to more than 1,000,- 
000,000,000 ton miles in each of the last 2 years. This added volume 
has been handled without an appreciable increase in facilities other than 
pipelines. 

‘‘The railroads have borne the brunt of the burden. They handled 
about 70 percent of the total freight volume in 1944, as compared with 
only 62 percent of the much smaller total in 1940. Railroad passenger 
traffic almost quadrupled, rising from some 25,000,000,000 passenger 
traffic miles in 1940 to 98,000,000,000 last year. 

‘“Three factors were mainly responsible for imposing extra loads up- 
on the railroads : 

‘1. Closing of the Panama Canal to commercial shipping and di- 
version of inter-coastal ships to military assignment forced upon the 
railroads additional transcontinental burdens. Some 7,500,000 com- 
mercial tons were shipped through the Canal in 1940. After Pearl 
Harbor, commercial shipments stopped altogether. 

‘2. Submarine warfare for a time curtailed coastal shipping and 
tanker transportation of petroleum and petroleum products to the east 
coast. At the beginning of 1941, the railroads carried less than 1 per 
cent of such traffic; tankers carried 95 percent. 

‘‘In December 1942, there was a serious shortage of petroleum prod- 
ucts on the east coast. The presidents of eight railroad companies were 
requested to meet with the Director of War Mobilization. As a result 
of plans then suggested by the railroad executives and later put into 
operation, by the middle of 1943, railroads were carrying 71 percent, 
tankers only 8 percent. Last year, however, new pipelines were in 
operation and moved 38.7 percent of east coast petroleum and petroleum 
products ; tankers returned to transport 16.1 percent of the volume. The 
load on the railroads dropped to 37.8 percent of the total. 

‘*Developments in the last month, however, indicate that a number 
of tankers now in service may have to be recalled for overseas military 
operations. Since pipelines have been operating at capacity, this means 
that railroads may have to resume a major proportion of east coast 
petroleum transport. (Since 1940, approximately 13,600 miles of pipe- 
lines have been constructed, converted, or reversed as to direction of flow. 
More than $275,000,000 has been expended for new trunkline facilities. ) 
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‘*3. Since new motor carrier equipment—trucks, buses, tires, fuel 
—could not be provided except at the expense of munitions, commercial 
highway transport and private passenger cars could not assume their 
proportionate share of wartime expansion in traffic. The railroads were 
forced to meet the unprecedented rise in passenger travel demands— 
about 40 percent of trairi equipment. Travel rationing has not been im- 
posed because of difficult administrative problems although some non- 
essential travel has been curtailed as a result of educational campaigns 
conducted by the industry and government. 

‘*The achievement of the carriers was made possible by the untiring 
efforts of railroad workers. 

‘*The defeat of Germany will result in an accelerated East-West 
flow of transcontinental traffic which will most likely require the reten- 
tion of major transport controls. The provision of additional equipment 
will then depend on war production requirements. 

‘*While post-war freight and passenger traffic may be expected to 
decline from current high levels, it should continue at a much higher 
level than prevailed before the war. This suggests a heavy post-war 
demand for trucks, buses, rail passenger and maintenance equipment to 
replace worn-out facilities and to improve service.’’ 





SERVICE ORDERS 
Rerouting of Traffic—Weather Interference 


Division 3 of the I. C. C. has issued Service Order 275, dated Jan- 
uary 20, 1945, effective at 6 p. m. that day, and expiring at 12:01 a. m. 
February 20, 1945, authorizing carriers in the states designated therein 
to reroute traffic by the most available routes to expedite movement. 
Pertinent parts of the order are as follows: 

‘‘It appearing, That, due to extreme weather conditions in the 
States of Connecticut, Delaware, Illinois, Indiana, Kentucky, Maine, 
Maryland, Massachusetts, Michigan (Lower Peninsula), New Hamp- 
shire, New Jersey, New York, Ohio, Pennsylvania, Rhode Island, Ver- 
mont, Virginia, and West Virginia, common carriers by railroad are 
unable to transport traffic offered to them over published tariff routes; 
in the opinion of the Commission an emergency exists requiring im- 
mediate action to best promote the service in the interest of the public 
and the commerce of the people. 

“‘Tt is ordered, That: 

(a) Weather Conditions. Rerouting of Freight Traffic. Each com- 
mon carrier by railroad subject to the Interstate Commerce Act operat- 
ing in the States of Connecticut, Delaware, Illinois, Indiana, Kentucky, 
Maine, Maryland, Massachusetts, Michigan (Lower Peninsula), New 
Hampshire, New Jersey, New York, Ohio, Pennsylvania, Rhode Island, 
Vermont, Virginia, and West Virginia is hereby directed to forward 
freight traffic routed over its line by routes most available to expedite 
its movement and prevent congestion without regard to the routing 
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thereof made by shippers, or by carriers from which the traffic is re- 
ceived, or to the ownership of cars, and practices of said carriers with 
respect to car service are hereby suspended and superseded insofar only 
as conflicting with this order. 

(b) Application. The provisions of this order shall apply to in- 
trastate and foreign as well as interstate commerce. — 

(ec) Rates to be applied. That inasmuch as such disregard of rout- 
ing is deemed to be due to carrier’s disability, the rates applicable to 
traffic so forwarded by routes other than those designated by shippers, 
or by carriers from which the traffic is received, shall be the rates which 
were applicable at date of shipment over the routes so designated. 

(d) Division of rates. In executing the orders and directions of 
the Commission provided for in this order, common carriers affected 
shall proceed, even though no division agreements are in effect, over the 
routes authorized; divisions shall be, during the time this order re- 
mains in force, voluntarily agreed upon by and between said carriers; 
and upon failure of said carriers to so agree, the divisions shall be here- 
inafter fixed by the Commission in accordance with pertinent authority 
conferred upon it by the Interstate Commerce Act. If division agree- 
ments now exist on the traffic affected, over the routes herein authorized 
they shall not be changed or affected by this order.”’ 





Freezer Cars For Potatoes 


In order to assure an adequate supply of potatoes to the armed 
forces, the Interstate Commerce Commission issued Agent Taylor’s order 
No. 330, effective January 20, covering the loading of refrigerator cars 
with this commodity. 

Under the order, which will continue until canceled, rail carriers 
are instructed to give preference in the placement of reefers for the 
loading of potatoes in the states of Maine, Vermont, New Hampshire, 
New York, Pennsylvania, Massachusetts, Connecticut, Michigan, Wis- 
consin, Minnesota, North Dakota, South Dakota, Nebraska, Wyoming, 
Colorado, Utah, Idaho, Washington, Oregon, and California, in the fol- 
lowing order: 

1. Potatoes consigned to the armed forces. 

2. Potatoes consigned to dehydrators and to food processors under 
contract with government agencies. 

3. Certified, war approved and selected seed stock destined to points 
in the states of Maryland, Virginia, North Carolina, South Carolina, 
Georgia, Florida, Alabama, Tennessee, Mississippi, Louisiana, Arkansas, 
Texas, Oklahoma, Kansas, Missouri, (Kansas City and south) and Long 
Island, New York (Nassau and Suffolk counties). 

The order further provides that diversion of reconsignment orders 
shall not be accepted on refrigerator cars loaded with seed potatoes orig- 
inally billed to points within the states named in paragraph (3) for di- 
version of reconsignment to destinations within states other than those 
named in such paragraph. 
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STATISTICS 
Railroad Freight Traffic 


Railroads in 1944 handled the greatest volume of freight traffic, 
measured in ton-miles of revenue freight, for any year on record. In 
that year it amounted to approximately 737,000,000,000 revenue ton- 
miles, according to preliminary estimates. This was an increase of 1.4 
percent above the previous record established in 1943 when the volume 
amounted to 727,075,495,000 revenue ton-miles. The volume of freight 
traffic carried by the railroads in 1944 was an increase of 121 per cent 
compared with 1939. 

The volume of freight traffic handled by the railroads in December 
1944, amounted to 57,000,000,000 revenue ton-miles, according to pre- 
liminary estimates. This was a decrease of 6 per cent compared with 
the same month in 1943 when the volume amounted to 60,614,577,000 
revenue ton-miles. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended January 13, 1945 
totaled 782,387 cars. This was an increase above the corresponding 
week of 1944 of 2,856 cars, or four-tenths of one per cent, and an increase 
above the same week in 1943 of 26,889 cars or 3.6 per cent. 

Loading of revenue freight for the week of January 13 increased 99,- 
420 cars, or 14.6 per cent above the preceding week, which included 
the New Year holiday. 

Coal loading amounted to 173,977 cars, an increase of 24,743 cars 
above the preceding week, but a decrease of 9,643 cars below the corre- 
sponding week in 1944. 





TAXES 


T. D. 5431, dated January 23, 1945, amends Section 405.209 of 
Regulations 116, with respect to supplemental wage payments. 

In order to conform Regulations 111 to Executive Orders 9406, 
9486 and 9490, Treasury Decision 5432, dated January 23, 1945, amends 
Section 29.124-0, relating to certificates of necessity and non-necessity 
from the Secretaries of War and Navy to the Chairman of the War- 
Production Board. 





WAGES—LABOR 
Operating Employees to File New Wage Demands 


Headquarters of the BLE and BRT announced in Cleveland on 
January 6 the opening of a campaign to obtain higher wages and better 
working conditions. Officers of both organizations said members were 
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expected to approve a thirty-seven-point program and that notices would 
then be filed with the carriers in accordance with the Railway Labor 
Act. The program includes time-and-one-half for overtime and for all 
service performed on Sundays and seven legal holidays, a guaranteed 
daily minimum allowance for all regular, extra, and unassigned em- 
ployees, annual sick leave with pay, and payment for all time at away- 
from-home terminals after twelve hours. The BLE will also seek more 
compensation for engineers and motormen operating motor and electric 
ears in multiple unit passenger service. 





Arbitration Boards 


An Arbitration Board has been created to consider a dispute be- 
tween employees of the Southern Pacific and the management arising out 
of request of the employees for a voice in the management of the Rail- 
road’s hospital system. 

Management representatives on the Board are J. G. Torian and L. 
B. McDonald; employee representatives are M. H. Barney and G. E. 
Leighty. Neutral representatives are Judge Leif Erickson of the Su- 
preme Court of Montana and Col. Grady Lewis. 





National Mediation Board Mediators 


The National Mediation Board has obtained the transfer of Patrick 
D. Harvey from the Maritime Commission to the position of Mediator. 
He was formerly on the staff of mediators of the Board. 

Lawrence Farmer, who has had sixteen years of railroad service with 
the Baltimore and Ohio Railroad Company, has been appointed a med- 
iator. 





Vacations for Non-Operating Employees 


Mediation of the dispute between the Fourteen Cooperating Non- 
Operating Railway Labor Organizations and the carriers with respect 
to extension of vacations has failed. All parties to the dispute have de- 
clined to arbitrate. The dispute will now go to a National Railway 
Labor Panel emergency board, which has not yet been appointed. Hear- 
ings before the board were expected about February 26. 





Effect of Compensation Earned After Age 65 


The ‘‘Monthly Review’’ of the Railroad Retirement Board for 
January 1945 contains the following item, as above-captioned : 

‘‘The 1937 retirement act provides that service after the month in 
which the employee attains the age of 65 (unless it was performed be- 
fore July 1, 1937) shall not be creditable toward an annuity, but that 
the compensation for such service shall be taken into account if it re- 
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sults in increasing the amount of the annuity. This means that, if an 
employee’s average compensation, including compensation earned after 
age 65, is greater than his average up to age 65, the higher average is 
used in computing his annuity. His annuity will not be decreased, how- 
ever, if his earnings after age 65 are lower than his average up to that 
time. In most of the annuities currently being certified the provision is 
applicable since the majority of the older men now in railroad service 
are at the peak of their earning power. 

‘‘A sample of annuities certified in the last fiscal year showed that 
almost three-fourths of the annuitants who remained in service for a 
longer or shorter period after reaching age 65 succeeded, by doing so, 
in increasing the amounts of their annuities. The increases ranged 
from less than 25 cents in nearly 20 percent of the cases to almost $5 in 
an extreme case. The average for all cases was 96 cents. If the annui- 
ties that were not increased are included, the average increase applicable 
to all annuitants who worked after age 65 was 71 cents. These ‘bonuses’ 
were considerably higher than before the war and will continue to grow 
as long as the present relatively high earning level continues. It should 
be mentioned in passing that compensation earned after age 65 is always 
creditable toward a lump-sum death benefit.’’ 





Pullman Anti-Trust Suit 


The Order of Railway Conductors has been permitted to intervene in 
the Government’s anti-trust suit against Pullman, Inc., to protect its 
rights under its labor agreement with the Company. ORC represents 
approximately 2,900 conductors employed on railroad Pullman cars, and 
averred in its petition that the sale of Pullman’s sleeping car business 
without provisions for their labor contract would cause ORC members 


to lose their livelihood and seniority and other rights established under 
the contract. 

















Freight Forwarder Regulation 
By Gites Morrow 
General Counsel, Freight Forwarders Institute 


1. C. C. Fifty-Eighth Annual Report—tInformation and Recom- 
mendations Concerning Freight Forwarders 


The fifty-eighth annual report of the Interstate Commerce Commis- 
sion to Congress covering the period November 1, 1943 to October 31, 
1944, contains considerable statistical and factual data relative to freight 
forwarders subject to part IV of the Act, and includes recommendations 
for a number of changes in freight forwarder regulatory provisions. 

Of the 162 applications for operating authority filed by freight 
forwarders, it is revealed that all but 49 had been finally disposed of at 
the time the report was rendered. (Several additional applications have 
since been disposed of). The comment is added that ‘‘ Final action on 
the latter will no doubt be taken before the end of the ensuing year.’’ 
A total of 61 permits have been granted, 33 applications have been dis- 
missed, and 22 have been denied. With certain exceptions, the 22 ap- 
plications were denied because they were made by corporations which 
were wholly owned subsidiaries of other freight forwarders which had 
been granted permits. Dismissal of the 33 applications resulted from 
findings that applicants either were not freight forwarders within the 
definition contained in the Act, or were engaged in operations which 
were exempt under the provisions of section 402. 

During the period covered by the report freight forwarders filed 
a total of 5,038 tariffs with the Commission. Of these, 4,612 contained 
joint freight forwarder-motor carrier rates, and 426 contained all-for- 
warder rates. 

The Commission repeated recommendations made last year for the 
amendment of section 411(c), which makes it unlawful for a director, 
officer, ete., of a common carrier subject to the Act, in his own personal 
pecuniary interest, to own, lease, control or have any stock in any freight 
forwarder, so as to permit such ownership or holding upon authoriza- 
tion by order of the Commission upon a showing that neither publie nor 
private interests would be adversely affected thereby. A further amend- 
ment to section 411 is recommended, in order to provide jurisdiction in 
the Commission over consolidations and leasing of freight forwarders. 
The Act is silent at the present time regarding the acquisition or leasing 
of one freight forwarder by another. 

A statutory limitation upon actions at law for the recovery of over- 
charges and undercharges is recommended for inclusion in part IV, as 
well as in parts II and III. 

The Commission’s recommendations for regulation of rate bureaus 
refer to freight forwarders as to other carriers. 
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Freight Forwarder Application Denied 


The application of Beverly Hills Transfer and Storage Co. for a 
permit to operate as a freight forwarder has been denied by order of 
the I. C. C. dated January 1, 1945 (Docket No. FF-160). The report 
recites that the applicant is a common carrier subject to part II of 
the Interstate Commerce Act, and section 410(¢c) of the Act prohibits 
the issuance of a freight forwarder permit to any such carrier. 





Effective Date of Freight Forwarder Insurance Regulations 
Postponed—Docket Ex Parte No. 159 


In response to a petition filed by the Freight Forwarders Institute, 
the I. C. C. has postponed from February 1, 1945 to April 2, 1945, the 
effective date of the regulations prescribed in Docket Ex Parte No. 159 
concerning freight forwarder insurance for the protection of the public. 





Bill To Amend Railroad Retirement Act Freight Forwarders Included 


By defining freight forwarders as employers within the meaning 
of the Act, bill H. R. 1362, introduced by Representative Crosser of Ohio 
during the present session of Congress, would make freight forwarders 
and their employees subject to the provisions of the Railroad Retirement 
Act and related Acts. At the present time freight forwarders generally 
are subject to the provisions of the Social Security Act. While this bill 
is a greatly modified version of Representative Crosser’s bill on which 
hearings were begun at the last session (H. R. 4805), the provisions re- 
lating to freight forwarders are the same. 

Hearings were begun on this bill by the House Committee on Inter- 
state and Foreign Commerce on January 31st. 





Freight Forwarder Application Granted 


Bekins Household Shipping Co. has been granted a permit to oper- 
ate as a freight forwarder by order of the Commission dated January 
16, 1945 (Docket No. FF-85). The permit authorizes applicant to op- 
erate as a freight forwarder of used household goods (including used 
furniture, pianos, and personal effects), and used automobiles, from 
points in California to all points in the United States. 





Freight Forwarder Application Dismissed 


The I. ©. C. has dismissed the application of Wells Fargo and Co. of 
Cuba (Docket No. FF-24). The order states that applicant has discon- 
tinued all freight forwarder operations subject to the Act and has re- 
quested that it be permitted to withdraw its application. 

















Water Transportation 


By R. GranvitLE Curry, Editor 


Commission’s Order Requiring Interchange of Cars With Seatrain 
Lines Upheld by Supreme Court 


On January 29, 1945, the Supreme Court sustained the I. C. C. 
in requiring railroads to interchange cars with Seatrain Lines, Ine. 
This company has vessels so constructed that they can carry a number 
of railroad cars which are hoisted from adjacent tracks on the docks and 
moved into the vessels without the necessity of unloading the goods 
carried in the cars. The Supreme Court overruled the three main con- 
tentions made in opposition to the Commission’s order. 

(a) The first contention overruled was that in the absence of spe- 
cific language in the statute the Commission was without authority to 
enter the order. The court called attention to the provisions of section 
1(4) and similar provisions of sections 3(4), and 15(3) of the Act with 
respect to ‘‘reasonable facilities’? for operating through routes with 
other carriers, including water carriers, as showing the Commission’s 
statutory authority. 

(b) The court held against the contention that because the Sea- 
train route traversed in part foreign waters the Commission could not 
require the interchange of cars. It cited the express provisions of sec- 
tion 302(i)(2) authorizing rail-water routes ‘‘from a place in the 
United States to another place in the United States.’’ 

(ec) The court overruled the contention that the $1 per car per day 
charge which was found by the Commission as reasonable should be set 
aside. It held this to be a fact question as to which there was substantial 
evidentiary support of the Commission’s finding. 





Carrier Found by Maritime Commission to be a Common Carrier as to 
Certain Voyage and a Contract Carrier on Others 


The United States Maritime Commission in No. 626, Transportation 
by Mendez & Co., Inc., between U. 8S. and Puerto Rico, 2 U. 8. M. C. 
717, found that the respondent was a ‘‘common carrier’’ as to a certain 
voyage and had failed to file a schedule with the Commission as required 
of common carriers subject to section 2 of the Intercoastal Shipping 
Act of 1933, as amended. Certain other voyages were found to be those 
of a contract carrier and not subject to the statutory filing requirement. 

In holding that a voyage made by respondent from Miami, Fa., 
to San Juan, P. R., on March 10, 1943, was performed as a common 
carrier, the Commission pointed out that while 86,368 pounds of general 
merchandise belonging to respondent was on the vessel, 46,750 pounds 
of general merchandise was carried by respondent in 23 separate ship- 
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ments for 17 different consignors and 9 different consignees. Overruling 
respondent’s contention that the transportation of shipments for others 
was ‘‘due entirely to importunities of the consignees and shippers,”’ 
‘*that there was no solicitation by it to the public to transport’’; that 
there was therefore no common carrier status; and that in any event 
even if a common carrier service the operation was not within the defi- 


nition of ‘‘regular route’’ established in the trade. The Commission 
stated in part: 


‘‘Respondent’s course of conduct fixed or ‘established’ it, for the 
voyage concerned, as a carrier ready and willing to transport for 
all, space permitting. The fact that respondent did not solicit 
contributes nothing which advantages its position that it was not 
a common carrier, or, alternatively, that if it were a common ecar- 
rier it was not ‘established’ in the trade. It was, as respects this 
March 10 operation, a subject carrier to which the filing require- 
ment of the statute attached.’’ 


The Commission held that certain other voyages involving full ecar- 
goes of rum in each voyage with the same shipper did not make re- 
spondent a common carrier for the reason that there was no evidence 
that it ‘‘did other than to contract for the full use of these vessels on 
these voyages by this one shipper, and no common-carrier status is in- 
dicated.’’ 

Even as to certain voyages as to which there were two shippers, the 
transportation was held not to be common carrier service, inasmuch as 
‘‘other evidence as to the nature and purposes of this transportation. 
including that relating to the activities of local Puerto Rican and Fed- 
eral authorities at San Juan in connection with this, rebuts the pre- 
sumption of common-carrier engagement.’’ 


In referring to some of the principles to govern the Commission 
said : 


‘A carrier may be both a common and a contract carrier, not, 
however, on one vessel on the same voyage. Puerto Rican Rates, 
2 U.S. M. C. 117, 126; In the Matter of Agreements, 6210, et al., 2 
U.S. M. C. 166, 170; New York Marine Company v. Buffalo Barge 
Towing Corp., et al., 2 U. S. M. C. 216, 217, 219. Upon the facts 
above detailed it appears that respondent was a carrier of this 
dual capacity. This is not to say that a carrier may so contrive its 
operations in such dual capacity as to work unwarranted discrimi- 
nation against the shipper patrons of its common-carrier service. 
Westbound Intercoastal Rates to Vancouver, 1 U. 8S. M. C. 770, 774; 
In the Matter of Agreements 6210, et al., 2 U. S. M. C. 166, 170; 
or to evade control over it as a common carrier, New York Marine 
Co. v. Buffalo Barge Towing Corp., et al., 2 U. S. M. C. 216, 219. 
In the instant case there is no indication of any such discrimination 
or attempt at evasion.”’ 
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Governor Dwight Green of Illinois has declared that consideration 
is being given to the creation of a Chicago Port Authority modeled 
somewhat after the Port Authority of New York and the Board of 
Commissioners of the Port of New Orleans. 





Improved Waterfronts 


An editorial in the Waterways Journal of January 13, 1945, on 
this subject reads in part as follows: 

Most noticeable about the river towns of Europe is their apprecia- 
tion of the advantages of being located on a stream, whether it is navi- 
gable or not. If it is navigable they use the shipping and save freight 
costs. Whether the waterway floats boats or barges or not the natural 
geographical features are used to enhance the beauty of the community. 

In London, where the Thames runs through the heart of the great 
metropolis, the river has been confined between embankments of stone— 
the Albert and Victoria, famous beauty spots and something for the 
tourist to see. Along the river one finds lawns, wide roadways, trees 
and gardens. The Seine in Paris is also contained by embankments, 
tree-lined and bordered by sidewalks. There are parks where people 
may sit on benches and watch the river go by. There is of course com- 
merce on both the Thames and the Seine in these stretches, but it has 
been camouflaged, or kept in certain districts which have the big dock 
systems and warehouses. 

Compare this with the outlook along the inland waterways in the 
majority of cities in the United States. Instead of trees there are gar- 
bage dumps and scrap piles. Many buildings along the waterfront are 
empty or disreputable. The streets are dirty and grass grows between 
the cobble-stones. Most of the cities have turned their backs on the rivers 
until it is little wonder the average citizen stays as far away as possible. 
Dirt and decay are not enjoyable to look at. 


* * * 
Today communities are drawing up bond issues for civic improve- 
ments after the war. Now is the time for them to look at their water- 


fronts and plan for their beautification and improvements. Money so 
expended would serve a good purpose. 





Barge Line Rates on Canned or Preserved Foodstuffs 
Protested by Railroads 


The Commission declined to suspend rates of 43 cents and 48 cents 
per hundred pounds from Chicago to New Orleans and from Chicago to 
Houston, respectively, on canned and preserved foodstuffs originating 
in Wisconsin, Michigan, Indiana, and Illinois. The rates were protested 
by certain railroads as unreasonably low and adversely affecting the ex- 
isting rate situation. 
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I. C. C. DECISIONS 


New Operation in Future Found Required by Future Public Conven- 
ience and Necessity Although No Vessels at Present Available— 
Past Successful and Profitable Water Carrier Service by Ap- 
plicant’s Predecessor Cited as Evidence of Future Need 
—Protestant Coastwise Lines Not Entitled to 
Prior Opportunity to Secure Rights. 


In No. W-896, Newtex Steamship Corporation Common Carrier Ap- 
plication, decided January 11, 1945, Division 4 found that future public 
convenience and necessity will require operation by Newtex Steamship 
Corporation as a common carrier, by self-propelled vessels, in the trans- 
portation of commodities generally, between the Port of New York, 
N. Y., and the ports of Brownsville and Houston, Tex. The Commission 
found that applicant ‘‘has no vessels’’ available to perform the service 
but intends to resume the type of service formerly conducted by its 
predecessor if authority sought in this proceeding be granted and will 
do so ‘‘as soon as conditions will permit the acquisition of suitable ves- 
sels.”” The Commission referred to past successful operation of appli- 
cant’s predecessor as indicating the need in the future for the same type 
of service, referred to the evidence presented by numerous interests in 
favor of the application, and pointed out the showing as to experienced 
personnel and financial ability of applicant in support of its ultimate 
finding. The Commission further pointed out that no other common e¢ar- 
rier by water in regular service between Brownsville and an Atlantic 
Coast port now holds authorization to serve Brownsville. Other pro- 
testants urged that the application should not be granted ‘‘until the 
water carriers now certified to perform a coastwise service have had 
opportunity to secure rights for their service to that port.’’ The Com- 
mission, however, said that the mere fact that such carriers may seek 
rights to serve Brownsville is no bar to the granting of the instant ap- 
plication and that each application must be decided on its own merits. 

A vigorous dissent was filed by Commissioner Miller, who expressed 
the view that the application in this case should be denied in accordance 
with Lykes-Coastwise Line, Inc., Applications 260 I. C. C. 201, and that 
since applicant ‘‘does not now possess or own any vessels, and such 
vessels as it claims are available would have to be substantially recon- 
ditioned for the proposed service,’’ the necessary finding of public con- 
venience and necessity cannot be made. 





Applicant Entitled to Continue Transportation by Vessels of Not More 
Than 100 Tons Cargo-Carrying Capacity Having Been Engaged 
on Date Exemption Was Removed in Such Transportation— 
Certain New Operating Rights Authorized. 


In No. W-606, Ashley & Dustin Steamer Line Application, decided 
January 20, 1945, Division 4 found that applicant was engaged in bona 
fide operation on February 20, 1944, the date on which the transpor- 
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tation became subject to the Act, except for an interruption of service 
over which it had no control, as a common carrier by self-propelled 
vessels of not more than 100 tons cargo-carrying capacity, in inter- 
state or foreign commerce, in the transportation of automobiles when ac- 
companied by passengers between Detroit and Sandusky. 

Because of the small carrying capacity of its vessels the carrier had 
been exempt under the provisions of section 303(g) of the Act, but be- 
came subject, as above indicated, on February 20, 1944, which became 
for it the ‘‘grandfather’’ date in accordance with the provisions of sec- 
tion 303(1). The Commission denied authority to transport general 
commodities in view of the evidence that only automobiles had prev- 
iously been carried. New rights were found to be required by public 
convenience and necessity for transportation by similar vessels of com- 
modities generally between Detroit and Put-in-Bay. It had previously 
conducted such service but had discontinued it following the destruc- 
tion of a dock in high water early in 1943. The interruption was fatal 
to continuance of rights but the past successful service was found to be 
persuasive evidence of the need for the new service. 





Extension of Operation of Transportation of Automobiles and Acces- 
sories and of General Commodities in Vessels Designed or Used 
Primarily For Automobiles Authorized—Question of Right to 


Extend Service Under Section 309(d) Relating to 
Newly Opened Waterways Found Unnecessary 
To Be Decided. 


In No. W-751, Commercial Barge Lines, Inc., Extension Applica- 
tions, decided January 1, 1945, Division 4 found that public conven- 
ience and necessity would require extension of operation by applicant 
as a common carrier, by non-self-propelled vessels with the use of sep- 
arate towing vessels, in interstate or foreign commerce, in the transpor- 
tation of automobiles and accessories, and of general commodities when 
carried in vessels designed or used primarily for the transportation of 
automobiles, between Cincinnati, Ohio, Evansville, Ind., and Louisville, 
Ky., on the one hand, and, on the other, points on the Tennessee River 
and its tributaries above Chattanooga, Tenn. 

In a previous decision the Commission had authorized operation be- 
tween the ports of Cincinnati, Evansville, and Louisville, and points on 
the Tennessee River as far as Chattanooga, Tenn. The application in the 
instant proceeding was for authority to extend the service above Chat- 
tanooga to all points on the Tennessee River and navigable tributaries. 

In overruling the contentions of protestant, but concluding that the 
authority should be limited to the specialized service above-mentioned, 
the Commission said: 


‘‘Numerous interests testified as to a need for applicant’s service 
but for the main part such evidence contemplated a service where- 
by less-than-bargeload traffic would be handled by applicant in its 
automobile carrying equipment. 
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‘*Protestant water carrier is concerned primarily with the fact 
that the authority sought would permit applicant to institute a 
general barging service in competition with it and other water car. 
riers on the Tennessee River. There is no evidence to indicate 
that protestant or other water carriers operating on this river are 
not qualified to handle the general bargeload traffic. Protestant, 
however, does not perform any less-than-bargeload service, and 
concedes that such traffic could be handled successfully only in 
conjunction with some other basic traffic such as applicant’s au- 
tomobile traffic. It does not vigorously oppose a grant of authority 
which would permit the handling of such traffic but does suggest 
that all of applicant’s traffic should be handled under an inter- 
change arrangement whereby protestant would tow applicant’s 
barges on the Tennessee River. Such suggestion is without merit. 
Applicant has developed a specialized service in the transportation 
of automobiles and should be permitted to perform such service 
wherever the needs of the public require. The record in this pro- 
ceeding indicates a need for applicant’s service in the transporta- 
tion of automobiles and of other general commodities when carried 
in vessels designed or used primarily for the transportation of au- 
tomobiles.’’ 


The Commission found it unnecessary to pass upon applicant’s 
claim that it was entitled as of right under section 309(d) to extend 
its operations. That section provides that a carrier operating over the 
completed portion of the waterway project authorized by Congress may 
extend its services over uncompleted portions thereof as soon as such 
uncompleted portions are opened for navigation. 
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Recent Court Decisions* 
By WarREN H. WAGNER 


The Commission may, in certain cases, short-haul carrier in establishing through 
routes. 


Pennsylvania Railroad Co. v. United States. (No. 182) 


The Supreme Court (January 29, 1945) sustained the Commission’s 
decision in No. 28647, Stickell & Sons v. Alton R. R. Co., 255 I. C. C. 333, 
wherein defendants were required to establish through routes notwith- 
standing the short-hauling of one of the carriers. 

Quoting from the decision of the Supreme Court: 

The gravamen of Stickell’s complaint before the Commission was 
that the back-hauls involved in existing routes delayed its shipments 
and, while the charge for such back-hauls was reasonable, the addition 
of this charge to the through rate cut into its margin of profit, which 
is small. These factors, it claimed, deprived it of its rightful competitive 
relation to other manufacturers of mixed feed. 

The Commission’s authority to grant relief is bottomed on Section 
15(3) and (4) of the Interstate Commerce Act as amended. The sub- 
section first mentioned authorizes the Commission, when it deems it to 
be ‘‘necessary or desirable in the public interest’’ to establish through 
routes and joint rates. The succeeding subsection is a limitation of the 
Commission’s power, derived in part from earlier enactments, prohibit- 
ing the Commission from requiring a line-haul carrier to short-haul 
itself as a participant in a prescribed through route. The earlier part 
of the paragraph retains the prohibition against short hauling but con- 
tains exceptions, one of which, designated (b), is ‘‘ unless the Commission 
finds that the through route proposed to be established is needed in order 
to provide adequate, and more efficient or more economic, transporta- 
tion: ...’’ The principal controversy in the cause turns on the proper 
interpretation of the quoted exemption from the general prohibition of 
through routes which involves short hauling. There are certain sub- 
sidiary issues which will be noticed. 

The opposing views of the parties may be summarized. The ap- 
pellants argue that the phrase ‘‘adequate, and more efficient or more 
economic, transportation’’ refers to carrier operations and expense and 
has no reference to the broader public interest which embraces service to 
shippers and the rates they pay. The appellees urge that the phrase com- 
prehends the adequacy of service, its cost to the shipper, and the con- 
venience, efficiency, and cost of the carriers’ operations. The Commis- 
sion took the latter view. In its decision it purported to consider all 
these elements and, on appraisal of them, concluded the two routes it 
prescribed were justified by Section 15(4). The court below sustained 
the Commission. We think its judgment was right. 





* At the time of going to press these decisions were available in leaflet form only, 
and not yet reported. Therefore, citation was impossible. 
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Without reciting in detail the statutory history, which is given 
in full in the opinion below, it will suffice to say that the Commission 
originally construed the short-haul provision of the Interstate Com- 
merce law as protecting only the haul of the originating carrier. In 
United States vs. Missouri Pac. R. Co., 278 U. S. 269, this construction 
was overruled. Decision was handed down after the Commission had 
made an order on an earlier complaint of Stickell, similar to the order 
here involved; but, after this court’s decision, the Commission set aside 
the order in conformity to our opinion. Several unsuccessful attempts 
were thereupon made to induce Congress to repeal the short-haul pro- 
hibition. When the 1940 amendment to the Interstate Commerce Act 
was on its passage, the short-haul prohibition was eliminated by the Sen- 
ate. The House retained the provision without change. 

In conference Section 15(4) was amended by permitting the Com- 
mission to require a carrier to short-haul itself under the conditions 
specified in the language we have quoted. Thus the two sections— 
15(3) and (4)—since 1940 have provided that the Commission may 
establish a through route if found to be ‘‘in the public interest’’ but 
may not establish such a route which requires a carrier to short-haul 
itself unless it finds that the route will provide adequate, and: more effi- 
cient or more economic, transportation. The appellants suggest that if the 
latter phrase be construed as the Commission has construed it the two 
sections taken together will be redundant for subsection (3) permits the 
establishment of a through route only if it is in the public interest, and 
the short-haul provision may be disregarded only if so to do would be 
in the public interest. But we think this is not a fair construction of 
the statute. It is conceivable that the Commission might refuse to es- 
tablish many through routes as not required in the public interest where 
short hauling is not involved. On the other hand, if the Commission 
is asked to abrogate the general rule with regard to the short-haul, the 
statute says it must have regard to several matters. The first of these is 
adequacy of transportation. The expression would seem to apply only 
to the interest of the shipping public. The second and third matters to 
be considered are efficient and economic transportation. These expres- 
sions may well embrace both shippers’ and carriers’ interests. Congress 
had a purpose in amending the provision, and we think the Commission 
was not in error in construing the language used as evincing an intent 
that both interests should be considered and a fair balance found. 

The appellants refer to legislative history, to the policy declared 
in the Interstate Commerce legislation, to the definition of transporta- 
tion in the statute, and other aids to construction, in support of their 
argument. These were, in our view, adequately discussed by the court 
below. We have considered them but they do not persuade us that the 
Commission and the district court were wrong in their interpretation 
of Section 15(4). 

The appellants contend that even if the Commission was right in 
its interpretation of its statutory authority, its over-all conclusion is not 
supported by evidence or by the subsidiary findings. The claim is that 
the Commission did not make findings that the expense and inconven- 
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ience to the carriers concerned of rendering services over routes in- 
volving four, five, or six railroads, with the consequent interchange of 
traffic, would not be inordinately expensive and burdensome, and they 
point to certain evidence offered before the Commission which they 
say the Commission ignored. In the court below the same contention 
was considered and overruled. True, the Commission’s findings are not 
sharp and clear on the point, but the matter was not ignored and the 
Commission’s decision refers to it. We are unable to say that there was 
not sufficient in the record before the Commission, and in its findings, 
to justify the conclusion that the Commission, as it says it did, weighed 
the evidence and found that the balance was in favor of the order made. 





Interchange of cars with Seatrain required—per diem of $1.00 approved. 


United States v. Pennsylvania Railroad Co. (No. 47) 
Pennsylvania Railroad Co. v. United States (No. 48) 


The Supreme Court (January 29, 1945) sustained the Commis- 
sion’s order of October 13, 1941, in No. 25728, Hoboken Mfrs. R. R. Co. 
v. A. & 8S. Ry. Co., prescribing terms and conditions upon which defend- 
ant railroads participating in through routes with Seatrain should be 
required to interchange their cars. The lower court had set aside that 
part of the order insofar as it required railroads to interchange cars 
destined for carriage by Seatrain outside the territorial waters of the 
United States. (55 F. Supp. 473) The Supreme Court also sustained 
the finding of the Commission that $1.00 per diem was reasonable. 

Quoting at length from the decision of the Supreme Court: 

Seatrain Lines, Inc., is a common carrier of goods by water. In 
1929, its predecessor began to carry goods from Belle Chasse, Louisiana, 
to Havana, Cuba. Each of the vessels used was so constructed that 
it could carry a number of railroad cars, and special equipment was 
provided to hoist these cars from adjacent tracks on the docks and move 
them bodily into the vessels. It was thereby rendered unnecessary for 
goods carried to the ports in railroad cars to be unloaded from the 
ears and carried piecemeal into the vessels. This new method of trans- 
portation, so the Interstate Commerce Commission has found, was a 
great improvement over the old practice, less destructive to the goods, 
more economical and more efficient. 226 I. C. C. 7, 20-21. In 1932, 
Seatrain decided to initiate a new interstate service between Hoboken, 
N. J., and Belle Chasse, Louisiana, via Havana, Cuba, and thus entered 
into direct competition with the interstate transportation of freight 
by railroads. During the time Seatrain had limited its business to 
foreign transportation, i. e., Louisiana to Cuba, the non-competing 
railroads freely permitted it the use of their cars. Shortly after it 
began its interstate service, however, the following rule was promul- 
gated by the American Railway Association: ‘‘Cars of railway owner- 
ship must not be delivered to a steamship, ferry, or barge line for water 
transportation without permission of the owner filed with the Car Ser- 
vice Division.’’ Thereafter, some railroads continued to permit Sea- 
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train to use their cars but others, including the parties to this proceed- 
ing, refused to do so. No railroads ‘‘refused to permit delivery of 
their cars to any of the other eleven water lines listed in a circular 
of the Association as coming within the intendment of the rule.’’ 206 
I. C. C. 328, 337. 

A complaint was filed with the Interstate Commerce Commission. 
Appropriate hearings were conducted and a series of findings and opin- 
ions were entered. The findings were that the sole object of the As- 
sociation of Railroads’ rule was to prevent diversion of traffic from the 
railroads to Seatrain; that Seatrain, as an interstate water carrier, was 
subject to the Commission’s jurisdiction; that its interstate operations 
were in the public interest and of advantage to the convenience and 
commerce of the public; that the Commission had jurisdiction to re- 
quire through rail-water interstate routes, and, where such through 
routes were established, to require railroads to interchange cars with 
water carriers, 195 I. C. C. 215; 206 I. C. C. 328. An initial order of 
the Commission required the railroads to establish certain through joint 
rail-water routes with Seatrain. Such through interstate routes to- 
gether with joint rates were established. 226 I. C. C. 7; 243 I. C. C. 199. 
The Commission then heard evidence and found that a payment of $1.00 
per day would be a reasonable amount for Seatrain to pay the railroads 
for their cars while they were in Seatrain’s possession. 237 I. C. C. 97; 
248 I. C. C. 109. Based on its findings the Commission ordered the 
railroads to abstain from observing and enforcing rules and practices 
which prohibited the interchange of their freight cars for transportation 
by Seatrain in interstate commerce. The railroads promptly brought 
this action under 28 U. S. C. 41 (28), 47, to set aside the Commission’s 
order. The district court set aside the order insofar as it required 
railroads to interchange cars destined for carriage by Seatrain outside 
the territorial waters of the United States, but sustained it in all other 
respects. (55 F. Sup. 473). Both sides appealed directly to this Court 
as authorized by the Urgent Deficiencies Act of October 22, 1913, 28 U. 
S. C. 47, 47a, and Section 238 of the Judicial Code, 28 U. 8. C. 345, par. 
(4). 

First. It is contended that the railroads are under no duty to 
deliver their cars to Seatrain and that the Interstate Commerce Com- 
mission is without authority to require them to do so. It has long 
been held, and it is not denied here, that since the passage of the In- 
terstate Commerce Act, railroads may be compelled to establish through 
routes and to interchange their cars with each other, both subject to 
reasonable terms. Nor is it denied that the railroads are under a legal 
duty, enforceable by proper Commission orders, to establish through 
routes with connecting water carriers. The narrow contention is that 
the power granted the Commission to require establishment and oper- 
ation of through rail-water routes does not empower it to require a 
railroad to interchange its cars with a water carrier. Since the Com- 
mission’s order was entered after passage of the 1940 Transportation 
Act, 54 Stat. 898, the question must be decided under that act, Ziffrin, 
Inc. vs. United States, 318 U. S. 73, 78. 
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There is no language in the present act, which specifically com- 
mands that railroads must interchange their cars with connecting water 
lines. We cannot agree with the contention that the absence of specific 
language indicates a purpose of Congress not to require such an inter- 
change. True, Congress has specified with precise language some obliga- 
tions which railroads must assume. But all legislation dealing with this 
problem since the first Act in 1887, 24 Stat. 379, has contained broad 
language to indicate the scope of the law. The very complexities of the 
subject have necessarily caused Congress to cast its regulatory provis- 
jons in general terms. Congress has, in general, left the contents of 
these terms to be spelled out in particular cases by administrative and 
judicial action, and in the light of the congressional purpose to foster 
an efficient and fair national transportation system. Cf. Chicago, R. I. 
& P. Ry. vs. United States, 274 U. S. 29, 36; I. C. C. vs. Railway Labor 
Executes Assn., 315 U. 8. 373, 376-377. 

The 1940 transportation act is divided into three parts, the first 
relating to railroads, the second to motor vehicles, and the third to 
water carriers. That Act, as had each previous amendment of the orig- 
inal 1887 Act, expanded the scope of regulation, in this field, and cor- 
relatively brcadened the Commission’s powers. The interrelationship of 
the three parts of the Act was made manifest by its declaration of a 
‘‘national transportation policy of the congress to provide for fair and 
impartial regulation of all modes of transportation subject to the pro- 
visions of this Act, so administered as to recognize and preserve the in- 
herent advantages of each.’’ The declared objective was that of ‘‘de- 
veloping, coordinating and preserving a national transportation system 
by water, highway and rail . . . adequate to meet the needs of the 
commerce of the United States ...’’ Congress further admonished that 
‘fall of the provisions of this Act shall be administered and enforced 
with a view to carrying out the above declaration of policy.’’ 54 Stat. 899. 

This policy cannot be carried out as to Seatrain’s interstate carriage 
unless railroads interchange their cars with it. The particular type of 
service introduced by Seatrain, and found by the Commission to be 
qualitatively superior, cannot be rendered without the privilege of 
carrying the very railroad cars which carry freight to its ports. The 
‘inherent advantages of this service’’ would be lost to the public with- 
out railroad car interchange. 

Furthermore, the act calls for ‘‘fair and impartial regulation.’’ The 
railroad association’s rule however is constructed on the premise that 
the railroads can at their discretion determine which water carrier may, 
and which may not, transport their cars. Seatrain alone, of all the 
water carriers, according to the Commission’s findings, has been refused 
car interchange. This means that the association’s rule, if valid, enables 
the railroads to decline to deal with Seatrain as it does with other car- 
riers. As early as 1914, the Commission had declared that the Interstate 
Commerce Act, as then in effect, prohibited railroad practices which Jent 
themselves to such purpose. The Commission said at that time: 
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‘“Tf the rail carriers are permitted to choose the particular boat lines 
with which they will establish through routes and joint rates, they will 
be able to dictate who shall operate on the water and who shall not, 
for a boat line which is accorded a monopoly of the through rail-and- 
water traffic will soon be able to drive its competitors out of business.’’ 
Pac. Navigation Co. vs. Southern Pacific Co., 31 I. C. C. 472, 479. 

We cannot agree with the contention that the Commission has less 
power now to protect water carriers than it had in 1914. The 1940 act 
was intended, together with the old law, to provide a completely inte- 
grated interstate regulatory system over motor, railroad, and water 
carriers. In the light of its declared policy, and because of its provi- 
sions hereafter noted, we think railroads are under a duty to provide 
interchange of cars with water carriers to the end that interstate com- 
merce may move without interruption or delay. Cf. Flour City 8S. 8. Co. 
vs. L. V. R. Co., 24 I. C. C. 179, 184. 

Section 1(4) of part I of the Act imposes a duty on railroads to 
establish reasonable through routes with other carriers, including water 
carriers, and to ‘‘ provide reasonable facilities for operating such routes”’ 
under ‘‘reasonable rules and regulations.”’ 

Section 3(4) makes it the duty of railroads to ‘‘afford all reasonable, 
proper, and equal facilities for the interchange of traffic between their 
. .. lines and connecting lines, and for the . . . forwarding ... of... 
property to and from connecting lines,’’ and a ‘‘connecting line’’ is 
defined to include a water carrier. 

Section 15(3) supplements these sections by providing that the Com- 
mission may hold hearings, and ‘‘shall’’ if it deems it ‘‘necessary or 
desirable in the public interest . . . establish through routes . . . and 
the terms and conditions upon which such through routes shall be 
operated.’’ 

These sections provide sufficient authorization for the Commission’s 
order. It was from its power to require through routes that the Com- 
mission originally derived its power to require interchange of railroad 
cars among connecting railroads. Since a rail-water through route 
with Seatrain cannot function without an interchange of cars, the 
unquestioned power of the Commission to require establishment of 
such routes would be wholly fruitless, without the correlative power 
to abrogate the association’s rule which prohibits the interchange. 

Second. It is contended, and the court below held, that if the 
Commission has power to require railroads to interchange cars with 
through route connecting water carriers, it is without power to do so 
if a route traverses, in part, foreign waters, as Seatrain’s does. This 
contention basically rests on paragraphs (1) and (2) of section 1 of 
the Interstate Commerce Act, as amended by Section 400 of the 1920 Act, 
41 Stat. 474, left unchanged by part I of the 1940 act. The language 
relied upon in these paragraphs declares that the provisions of part I, 
relating to railroads and their transportation, shall apply ‘‘only insofar 
as such transportation takes place within the United States.’’ Limiting 
language to the same effect is contained in the water carrier regulatory 
provisions of part III of the 1940 Act. 
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This court has stated that the 1920 act, containing this limiting 
clause ‘‘applies to international commerce only insofar as the trans- 
portation takes place in the United States.’’ Lewis etc., Co. vs. South- 
ern Pac. Co., 283 U. S. 654, 660. The question in that case was as to 
joint through railroad rates over a railroad route partly in the United 
States and partly in Mexico. The court further said as to this situation 
that ‘‘The Act does not empower the Commission to prescribe or regu- 
late such rates.’’ In St. Lowis, etc., Ry. vs. Brownsville District, 304 
U. S. 295, this court was called upon to consider whether, under the 
1920 Act, there was a duty on the part of American railroads to furnish 
ears for transportation on a Mexican railroad. It was there held that 
in the absence of discrimination against shippers, places or classes of 
traffic within the United States, American railroads were ‘‘not bound 
by any law, regulation or tariff to furnish cars for transportation in 
Mexico.’’ These decisions simply meant that whatever power Congress 
might have to regulate the conduct of its domestic companies doing 
business abroad, it had, by the limiting provisions of the 1920 Act, ex- 
pressed its purpose not to empower the Commission with general au- 
thority to regulate rail transportation in foreign countries. 

But these interpretations of the 1920 Act concerning rail transporta- 
tion outside the United States are of dubious relevance to the instant 
ease. For Congress has, in section 15(3) of the 1940 Act, unequivocally 
granted to the Commission the power to establish through joint rail- 
water routes, and section 302(i) (2) makes this power applicable to such 
routes ‘‘from a place in the United States to another place in the 
United States.’’ Cf. Cornell Steamboat Co. vs. United States, 321 U. 8S. 
634. The reason for this grant of authority to the Commission is 
apparent. It is well known that a substantial part of intercoastal and 
lake transportation among the states, in which American companies 
engage, traverses waters outside of the territorial limits of the United 
States. Foreign countries have not the same interest in this purely 
domestic carriage of goods, as they have in controlling the movement 
of railroads in their territory. Such transportation must be regulated 
by this country if it is to be effectively regulated. Congress recognized 
this fact when it made special provision in section 15(3) for the Com- 
mission to regulate water transportation from one to another place in 
the United States, even though that transportation took place ‘‘ partly 
outside’’ the United States. It is this particular provision, made 
especially applicable to interstate rail-water transportation, by which 
the Commission’s authority over such movements must be measured, 
rather than by the limiting clause of section 1, which is applicable to 
the Commission’s power over railroad transportation. There is there- 
fore nothing in the act to deny the Commission the same power over 
interstate water-rail transportation which passes through foreign waters, 
as we have just held it enjoys where the transit is wholly within the 
territorial limits of the United States. We therefore hold that the order 
of the Commission requiring car interchanges was within its authority 
as to interstate movements which take place within or without the 
territorial waters of the United States. 
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Third. The Commission found that $1.00 per car per day, to be 
paid to the car owners while Seatrain actually had cars in its possession 
was a reasonable compensation. Although, in practice, cars brought to 
the ports must sometimes wait several days for Seatrain’s sailing, the 
Commission did not require Seatrain to make per diem payments during 
this waiting period. It is contended that the Commission should 
require Seatrain to pay for the cars from the time they are made avail- 
able to it; that the rate of compensation was too low; and that in both 
respects, the result is to require railroads to afford Seatrain the ‘‘free 
use’’ of their property, thereby imposing a burden upon the railroads 
which Congress neither did nor could have authorized. Chicago R. I. 
& P. Ry. Co. vs. United States, 284 U. S. 84, 87. 

The questions thus raised depend upon a determination of facts. 
The findings of the Commission, discussed at length in its opinions, il- 
lustrate the complex nature of the facts involved. 2387 I. C. C. 97, 101- 
102; 248 I. C. C. 109. Those facts need not be repeated here. The 
Commission not only had the benefit of the testimony offered in these 
proceedings, but was possessed of wide experience with the general 
problem of car hire. See e. g. Rules for Car Hire Settlement, 160 I. C. C. 
369. We have carefully examined the record and find substantial evi- 
dentiary support for the Commission’s finding ‘‘that the current code 
of per diem rules governing the interchange of freight cars between 
the defendants above referred to and other rail carriers, including the 
current rate of $1.00 per day payable by Seatrain for such period as 
the cars are in its actual possession, would be reasonable for applica- 
tion to the interchange of cars between defendants and complainants 
for use by Seatrain.’’ 248 I. C. C. at 119. This being true we sustain 
the Commission’s order in this respect. 
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Bills Introduced In Congress 


By Cuarence A. Miuuer, Editor 


The following bills have been introduced in the First Session of 
the Seventy-Ninth Congress: 


Administrative Procedure 


H. Res. 88—Resolution for the continuation of the Special Com- 
mittee to Investigate Acts of Executive Agencies which exceed their 
authority ; to the Committee on Rules. 


Blind Persons 


H. R. 1385—Concerning seeing-eye dogs on. trains; to the Com- 
mittee on Interstate and Foreign Commerce. 


Civil Aeronautics 


S. 1—To create an independent Civil Aeronautics Authority and 
an independent Air Safety Board, to promote the development and 
Safety and to provide for the regulation of civil aeronautics, and to 
promote world leadership by the United States in aviation; to the Com- 
mittee on Commerce. 

S. 2—To provide for Federal aid for the development, construc- 
tion, improvement, and repair of public air ports in the United States, 
and for other purposes; to the Committee on Commerce. 

S. 3—To provide for the training of air- traffic control-tower op- 
erators; to the Committee on Commerce. 

S. 6—To provide aeronautical training for the youth of the United 
States; to the Committee on Commerce. 

S. Res. 14—To provide for investigation, by the Committee on 
Commerce, of aircraft development and construction; to the Committee 
on Commerce. 

S. 326—To create the All-American Flag Line, Inc., and to assure 
the United States world leadership in the field of air transportation; to 
the Committee on Commerce. 

H. Res. 10—To authorize the Committee on Interstate and Foreign 
Commerce to conduct an investigation of present and probable future 
conditions and future developments in and affecting air navigation and 
domestic and foreign air commerce; to the Committee on Rules. 

H. J. Res. 20—To establish an Air Policy Commission; to the 
Committee on Interstate and Foreign Commerce. 

H. R. 1814—To amend the Civil Aeronautics Act of 1938, as 
amended, so as to improve international collaboration with respect to 
meteorology ; to the Committee on Interstate and Foreign Commerce. 
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Courts 


H. R. 1205—To enable intervention by a State in any suit in any 
court of the United States in which it has an interest, involving the 
constitutionality, construction, or application of an act of Congress or 
an act of a State; to the Committee on the Judiciary. 


Corporation and Association Standards 


S. 10—To provide for the issuance of certificates of statutory com- 
pliance with certain national standards to certain corporations, trade 
associations, and labor organizations engaged in or affecting commerce; 
to the Committee on the Judiciary. 


Deferred Maintenance 


S. 21—To amend the Internal Revenue Code by providing a de- 
ferred maintenance deduction for carriers; to the Committee on Finance. 


Fair Employment Practices 


The following bills—To prohibit discrimination in employment 
because of race, creed, color, nationality, origin, or ancestry—have been 
introduced : 

S. 101—To Committee on Education and Labor. 

. 1370—To Committee on Labor. 
. 1575—To Committee on Labor. 
. 17483—To Committee on Labor. 
. 1762—To Committee on Labor. 
. 1806—To Committee on Labor. 
. 1815—To Committee on Labor. 
. 1894—To Committee on Labor. 
. 1908—To Committee on Labor. 


Federal Transportation Authority 
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S. 82—To supplement the national transportation policy and to 
aid in achieving such policy; to the Committee on Interstate Commerce. 


Highways 


H. R. 1700—To provide for ‘the location, survey and building of 
a system of transcontinental or superhighways, three east and west and 
six north and south highways; to the Committee on Roads. 


Industrial Employment 


S. 370—Relating to hours of employment, compensation and con- 
ditions of employment of employees engaged in interstate commerce or 
the production of goods for such commerce, or employed in the perform- 
ance of any Government contract; to the Committee on Military Affairs. 
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Interstate Commerce Act Amendments 


S. 47—To amend the Interstate Commerce Act, as amended; to 
the Committee on Interstate Commerce. 


Locomotive Inspection Act—Amendments 


S. 46—To amend the Locomotive Inspection Act of February 17, 
1911, as amended, to provide for the appointment of five additional in- 
spectors, and to provide for adjustments in salaries; to the Committee 
on Interstate Commerce. 


Minimum Wages 


H. R. 1172—To raise the minimum wage rate; to the Committee on 
Banking and Currency. 


‘ Natural Gas 


S. 368—To amend the Act entitled ‘‘An Act to facilitate the con- 
struction, extension or completion of interstate petroleum pipe lines re- 
lated to national defense, and to promote interstate commerce,’’ approved 
July 30, 1941, to prohibit the use of any pipe line constructed under 
such Act for the transportation or distribution of natural gas, and for 
other purposes; to the Committee on Interstate Commerce. 

S. J. Res. 13—Directing the Federal Power Commission to inquire 
into and report to the Congress on various matters with respect to 
natural gas; to the Committee on Interstate Commerce. 


Over-Charges 


S. 356—To amend Part II of the Interstate Commerce Act, as 
amended, so as to provide a limitation on the time within which actions 
may be brought for the recovery of undercharges and overcharges by, 
or against, common carriers by motor vehicle; to the Committee on In- 
terstate Commerce. 


§. 336—To amend Section 5 of the Interstate Commerce Act, as 
amended, with respect to the pooling and division of certain revenues of 
carriers subject to such Act; to the Committee on Interstate Commerce. 


Railroad Retirement Act—Amendments 


H. R. 1406—To amend the Railroad Retirement Act of 1937 so as 
to provide for benefits with respect to the month in which an annuitant 
or pensioner dies; to the Committee on Interstate and Foreign Com- 
merce. 

H. R. 1737—To amend Section 5 of the Railroad Retirement Act, 
approved August 29, 1935, relative to death benefits, and the Sub- 
chapter B of Chapter 9 of the Internal Revenue Code; to the Committee 
on Interstate and Foreign Commerce. 

H. R. 1771—Identical with H. R. 1737. 
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Railroad Social Insurance 


H. R. 1102—To amend the Railroad Retirement Acts, the Railroad 
Unemployment Insurance Act, and Subchapter B of Chapter 9 of the 
Internal Revenue Code, and for other purposes; to the Committee on 
Interstate and Foreign Commerce. 

H. R. 1362—To amend the Railroad Retirement Acts, the Railroad 
Unemployment Insurance Act, and Subchapter B of Chapter 9 of the 
Internal Revenue Code, and for other purposes; to the Committee on 
Interstate and Foreign Commerce. 

S. 293—To amend the Railroad Retirement Acts, the Railroad 
Unemployment Insurance Act, and Subchapter B of Chapter 9 of the 
Internal Revenue Code, and for other purposes; to the Committee on 
Interstate Commerce. 


Rates 


S. 81—To amend the Interstate Commerce Act, to provide for the 
establishment of a uniform classification and uniform scale of class 
rates for railroad freight, and for other purposes; to the Committee 
on Interstate Commerce. 

S. 337—To amend Section 1(4) of the Interstate Commerce Act, to 
permit joint action by common carriers subject to Parts I, II, III, IV, 
respectively, in connection with procedures related to the establishment 
of rates and taking of other action; to the Committee on Interstate 
Commerce. Identical with H. R. 167. 

H. R. 1272—To require the establishment of a classification of 
freight and a scale of rates, for application to transportation of prop- 
erty by railroad, so adjusted as not to discriminate among regions or 
territories in the United States; to the Committee on Interstate and 
Foreign Commerce. 


Reconstruction Finance Corporation 


H. R. 1761—To provide for the effective administration of certain 
lending agencies of the Federal government; to the Committee on 
Banking and Currency. 

H. R. 1775—Identical with H. R. 1761. 

S. 375—To provide for the effective administration of certain lend- 
ing agencies of the Federal Government; to the Committee on Com- 
merce. 

H. R. 1706—Identical with 8. 375. 


Rivers and Harbors 


8. 35—Authorizing the construction, repair, and preservation of 
certain public works on rivers and harbors, and for other purposes; to 
the Committee on Commerce. 

H. R. 1577—Authorizing the construction, repair, and preservation 
of certain public works on rivers and harbors, and for other purposes; 
to the Committee on Rivers and Harbors. 
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St. Lawrence Seaway and Power Project 


H. R. 1428—To provide for the improvement of the Great Lakes- 
St. Lawrence Basin in the interest of national defense, and for other 
purposes ; to the Committee on Rivers and Harbors. 


Standard Work Week 


H. R. 1194—To prescribe 48 hours as the standard work-week dur- 
ing the present war; to the Committee on Labor. 


Taxation 


S. 419—A bill to forgive one-half of the unforgiven portion of 
the individual income tax for 1942; to the Committee on Finance. 

H. R. 1666—Identical with S. 419. 

H. R. 1870—To terminate the Use Tax on motor vehicles and boats; 
to the Committee on Ways and Means. 

H. R. 1410—To establish a Commission on Taxation in the United 
States; to the Committee on Ways and Means. 

H. R. 1521—To terminate the Use Tax on motor vehicles and boats; 
to the Committee on Ways and Means. 


Time 


H. Con. Res. 1—To repeal Public Law 403—Seventy-Seventh Con- 
gress establishing daylight saving time; to the Committee on Interstate 
and Foreign Commerce. 

H. Con. Res. 20—To repeal the daylight saving time act of January 
20, 1942, effective January 31, 1945; to the Committee on Interstate 
and Foreign Commerce. 

H. Con. Res. 24—To provide for termination of the Act of January 
20, 1942, providing for daylight saving time; to the Committee on In- 
terstate and Foreign Commerce. 

S. 355—To restore standard time; to the Committee on Interstate 
Commerce. 

S. 391—To amend the Act entitled ‘‘An Act to promote the na- 
tional security and defense by establishing daylight saving time,’’ ap- 
proved January 20, 1942, so as to authorize the I. C. C. to discontinue 
daylight saving time under such Act in any time zone in which it finds 
that the continuance thereof is no longer necessary; to the Committee 
on Interstate Commerce. 

H. R. 1446—To restore standard time; to the Committee on Inter- 
state and Foreign Commerce. 


Transportation Tax 


H. R. 1290—To amend Section 3475(b) of the Internal Revenue 
Code, relating to the tax on the transportation of property ; to the Com- 
mittee on Ways and Means. 
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Under-Charges 


See S. 356 under ‘‘Over-charges,’’ above. 
Unemployment Compensation—Maritime 


H. R. 1899—To establish a system of unemployment insurance in 
the maritime industry and for other purposes; to the Committee on 
Ways and Means. 


War Damage Insurance 


H. R. 1168—To abolish the War Damage Corporation and to provide 
for the refund of unabsorbed premiums for war-damage insurance; to 
the Committee on Banking and Currency. 

H. R. 1420—To return War Damage Insurance Premiums, after 
deducting expenses of operation; to the Committee on Banking and 
Currency. 

H. R. 1684—To provide for the return of unabsorbed premiums for 
war damage insurance, to amend the Reconstruction Finance Corpora- 
tion Act as amended, and for other purposes; to the Committee on 
Banking and Currency. 
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United States Supreme Court Action 


By Cuarence A. Mier, Editor 


The Supreme Court of the United States at its Session on January 
29, took the following action: 


Seatrain—Per Diem Rate 


In Nos. 47-48, U. 8. v. Penna. R. R. Co.; Penna. R. R. Co. v. U. 8., 
an order of the I. C. C. requiring railroads to interchange cars with 
Seatrain Lines Inc. was sustained. The Court also sustained a finding of 
the I. C. C. that payment of $1.00 per day would be a reasonable amount 
for Seatrain to pay the railroads for their cars while they were in 
Seatrain’s possession. 

With respect to compensation to be paid the railroads for the use 
of their cars, the Court said: 

‘The questions thus raised depend upon a determination of facts. 
The findings of the Commission, discussed at length in its opinions, il- 
lustrate the complex nature of the facts involved. 237 I. C. C. 97, 
101-102; 248 I. C. C. 109. Those facts need not be repeated here. The 
Commission not only had the benefit of the testimony offered in these 
proceedings, but was possessed of wide experience with the general 
problem of car hire. See e. g. Rules for Car Hire Settlement, 160 I. C. C. 
369. We have carefully examined the record and find substantial evi- 
dentiary support for the Commission’s finding ‘that the current code 
of per diem rules governing the interchange of freight cars between 
the defendants above referred to and other rail carriers, including the 
current rate of $1.00 per day payable by Seatrain for such period as 
the cars are in its actual possession, would be reasonable for application 
to the interchange of cars between defendants and complainants for use 
by Seatrain.’ 248 I. C. C. at 119. This being true we sustain the Com- 
mission’s order in this respect.’’ 


Stickell Routing Case 


In No. 182—Penna. R. R. Co. v. U. S., the Court sustained an order 
of the Interstate Commerce Commission in the Stickell Routing Case 
requiring the railroads to establish and maintain two through routes for 
the movement of inbound raw material of grain and grain products, etc., 
to Hagerstown, Maryland, from manufacturing plants located in C. F. A. 
territory. The Commission’s action was based upon Section 15(3) (4) of 
the Interstate Commerce Act as amended by the Transportation Act of 
1940, permitting it to require a carrier to short-haul itself in the estab- 
lishment of routes found to provide adequate and more efficient or eco- 
nomic transportation. The Pennsylvania, and other carriers, argued 
that the phrase ‘‘adequate and more efficient or more economic trans- 
portation’’ refers to carrier operations and expense and has no refer- 
ence to the broader public interest which embraces service to shippers 
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and the rates they pay. The Commission interpreted the phrase as 
comprehending adequacy of service, its cost to the shipper, and the con- 
venience, efficiency, and cost of the carrier’s operations. Referring to 
the legislative history of the amendment, the Court found that the Com- 
mission was correct in its interpretation and application of it. The 
Commission’s authority to establish through routes found to be in the 
public interest, even though a carrier be short-hauled, is thus sustained, 
by reason of the enactment of the so-called ‘‘routing bill.’’ 


The unanimous opinion of the Court was delivered by Mr. Justice 
Roberts. 


Federal Employers’ Liability Act 


In No. 265—Blair v. B. & O. R. R. Co., the Court reversed the Su- 
preme Court of Pennsylvania, and held that an injured railroad em- 
ployee is entitled to have the jury decide issues of railroad’s negligence 
raised in a suit under the Federal Employers’ Liability Act. 

Petitioner, whose duties were to load and unload outbound and in- 
bound freight, was commanded by his superior to undertake, with the 
assistance of one man 60 years of age and another man 68 years of age, 
the movement of three 10-inch seamless steel tubes, each weighing 1,000 
pounds, and thirty feet in length, on a 5-foot truck, the pipes being 
greased and slick. These had to be moved across two platforms from 
the warehouse and placed in the truck of the consignee. 

The Court dismissed the railroad’s defense of assumption of risk, 
which had been abolished by amendment of the Federal Employers’ Lia- 
bility Act. The lower court had awarded a verdict of $12,000 damages. 


Motor Carriers—Certificates 


In No. 732—Crichton v. U. S., the Court affirmed the judgment 
of the lower Court, without hearing argument. In this case the I. C. C. 
granted a certificate of public convenience and necessity authorizing a 
carrier to act as a common carrier of property by motor vehicle in in- 
terstate commerce over regular routes between Nashville and Knoxville, 
Tenn., on the basis of record of past operations, conducted under color 
of ‘‘grandfather’”’ rights, although evidence tended to show that some 
past operations relied upon were conducted in violation of State law. 
The lower court had held that since the past operations were conducted 
under color of ‘‘grandfather’’ rights openly and without subterfuge, 
the Commission’s order should be sustained. 














Meetings of Regional Chapters 





District No. 1 Chapter 


J. R. MacAnanny, Chairman, 150 Causeway Street, Boston, Mass- 
achusetts. 


Chicago Chapter 


Wallace T. Hughes, Chairman, General Attorney, Chicago, Rock 
Island & Pacific Railway Company, 1025 LaSalle Street Station, Chi- 
cago, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


Joseph C. Colquitt, Chairman, Tower Building, Washington 5, D. C. 

Meets at the call of the Chairman. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 
Minneapolis Chapter 
(Ninth District Chapter) 


Herman Mueller, President, Secretary-General Manager, Port Au- 
thority, City Hall & Court House, St. Paul, Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis. 





N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
— other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 JouRNAL). 
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Pittsburgh Chapter 
Roy S. Kern, Chairman, Coal, Coke & Iron Ore Committee—C. F. A., 
836 Wabash Building, Pittsburgh 22, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 





San Francisco Chapter 


R. F. Walker, Chairman, T. M., Spreckels Sugar Company, 2 Pine 
St., San Francisco, California. 
Meets: Commercial Club, San Francisco, California—quarterly. 





Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 





Walter McFarland Addresses Chicago Chapter 


At its meeting on Friday, January 12th, Walter McFarland, As- 
sistant General Counsel of the Chicago, Burlington & Quincy Railroad, 
spoke on ‘‘History and Work of the Board of Investigation and Re- 
search.’? Mr. McFarland’s speech is printed elsewhere in this issue 
of the JOURNAL. 


Bruce E. Dwinell, General Attorney of the Chicago, Rock Island and 
Pacific Railway spoke to the Chicago Chapter on ‘‘Some Aspects of the 


Railway Labor Problem,’’ at its regular monthly meeting on February 
2nd. 





District of Columbia Chapter Host of Rear Admiral 
William Brent Young, U. S. Navy 


The January 23rd luncheon of the District of Columbia Chapter 
was held at the Ambassador Hotel, Washington, D. C. Members present 
listened to a very interesting informal talk by Rear Admiral William 
Brent Young. Admiral Young is Paymaster General of the Navy and 
in charge of naval supplies. 





Ninth District Chapter to Hear Robert H. Smith Speak On 
“Great Lakes-St. Lawrence Waterway Power Project’’ 


The February meeting of the 9th District Chapter has been called 
for six o’clock, February 13th at the Minneapolis Y. M. C. A. Mr. 
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Robert H. Smith of Duluth, Minnesota, will speak to the Chapter on 
‘Great Lakes-St. Lawrence Waterway Project.’’ 
* * * * 

At its meeting in Minneapolis on February 13th the Ninth District 
Chapter approved the following bills, viz: S. 92, H. R. 449, H. R. 694. 
The Chapter previously approved these bills as introduced in the last 
Congress, namely S. 1945 for the first mentioned bill and H. R. 4184 for 
the last mentioned. 

The following bills were opposed: S. 81 and H. R. 413, H. R. 339, 
H. R. 761, and H. J. Res. 7. 

Committee reports were presented at the February meeting. 





Pittsburgh Chapter Cancels January 29th Meeting 
On Account of Bad Weather 


The Pittsburgh Chapter planned to hold its regular monthly meet- 
ing on the 29th of January, but due to extreme weather conditions and 
difficult highway and rail travel it was decided to call the meeting off 
until more favorable conditions prevail. 


S. C. Bennett, (B) Ass’t. Traf. Com’r., 
Topeka Traffic Ass’n. Topeka Cham- 
ber of Commerce, 7th & Jackson Sts., 
Topeka, Kansas. 


George B. Dill, (B) Ass’t. Transp. Rate 
Expert, Railroad Commission of the 
State of Calif., Room 225 State Bldg., 
Civic Center, San Francisco, Calif. 


John L. Fox, (B) Ass’t. Chief of Transp., 
Public Utilities Commission of Idaho, 
P. O. Box 152, Boise, Idaho. 


John B. Hill, Jr., (B) T. M., Frost Lum- 
ber Industries, Inc., 722 Old Commer- 
cial Building, Shreveport, Louisiana. 


Ernest F. Holbay, (B) Manager, Trans- 
portation Consulting Service, 53 West 
Jackson Boulevard, Chicago 4, III. 


John C. Hoyo, (A) 502 Majestic Build- 
ing, San Antonio, Texas. 
Hallan Huffman, (A) Gen’l. Atty., Great 


Northern Railway Company, 175 East 
Fourth Street, St. Paul 1, Minnesota. 


Edward F. Kane, (B) 955 East Carver 
Street, Philadelphia 24, Pennsylvania. 


John H. Kelley, (A) 925 Yeon Building, 
Portland, Oregon. 


Walter J. Lambert, (B) 153-15 4lst Ave., 
Flushing, New York. 


Edward R. Lewis, (B) A. G. F. A., Ft. 
Dodge, Des Moines & Southern Rail- 
way, Room 704, 140 South Dearborn 
Street, Chicago 3, Illinois. 


Robert J. Lilley, (B) Traffic Analyst, 
Lipton Tea Company, 1500 Hudson 
Street, Hoboken, New Jersey. 


Earl N. Luken, (B) Cashier, Great 


Northern Railway Company, 704 West 
Main Street, Marshall, Minnesota. 


Claude M. Miller, (B) T. M., United 
Motor Freight Terminal, Inc., 1701 
First Avenue, South, Birmingham, Ala. 


List of New Members* 


V. V. Noble, (B) Acting T. M., Cham- 
ber of Commerce, 209 North 5th Street, 
St. Joseph 2, Missouri. 


Helen Brinkman Prichard, (B) Railway 
Express Agency, Inc., Law Dept., 
Room 805, 547 West Jackson Boule- 
vard, Chicago 6, Illinois. 


Nathan L. Reibman, (A) 414 Easton 
Trust Building, Easton, Pennsylvania. 

Howard E. Ringle, (B) Agent-Manager, 
The Arizona Motor Tariff Bureau, 515 
Goodrich Building, Phoenix, Arizona. 

Fowler Roberts, (A) 1017 First National 
Bank Building, Dallas 1, Texas. 

Leonard P. Root, (B) Traffic Dept., 
Standard Oil Company of New Jersey, 
P. O. Box 1431, Baton Rouge, Louis- 
jana. 

William F. Rumpf, (B) Senior Expeditor, 
Transportation, Kaiser Co., Inc., Rich- 
mond Shipyard Three, Richmond, Cal- 
ifornia. 

Harold M. Sandhaus, (B) T. M., Byers 
Transportation Company, Inc. 901 
Washington Street, Kansas City, Mis- 
souri. 

Floyd W. Selders, (B) T. M., Spear 
Mills, Inc., 1009 Baltimore Avenue, 
Kansas City 6, Missouri. 

W. R. Sheets, (B) Chief Rate & Claim 
Clerk, Goodyear Tire & Rubber Com- 
pany of Calif., 6701 South Central 
Avenue, P. O. Box 3339 Terminal An- 
nex, Los Angeles 54, California. 

Bradford H. Smith, (B) Traffic Super- 
visor, Remington Arms Co., Inc., Lake 
City Ordnance Plant, Independence, 
Missouri. 

Seymour A. Smith, (A) 210 Main St., 
Hackensack, New Jersey. 

Akeley L. Stevens, (B) Ass’t. T. M., 
Northern States Power Company, 15 
South Fifth Street, Minneapolis 2, 
Minnesota. 


REINSTATED AS MEMBERS 


Roy W. Campbell, (B) Mgr. Traffic 
Dept., Butler Paper Corporations, 223 
West Monroe Street, Chicago 6, IIl. 


Francis E. Nute, (B) 85 Westminster St., 
Providence, R. I 


* Elected to membership during January, 1945. 
—534— 


Lawrence W. Moore, (A) 1028-40 City 
National Bank Building, Omaha, Neb. 















